
State and Local Wage & Hour Compliance Trends: Employee 
Scheduling Restrictions
In recent years, local lawmakers have become increasingly active in enacting laws restricting employer scheduling 
practices. On May 30, 2017, New York City Mayor de Blasio announced the enactment of legislation to address 
scheduling practices in the fast-food and retail industries. Other cities enacting similar legislation include 
San Francisco (2014); Seattle (2016); San Jose (2016); and Emeryville, CA (2016). 

Such legislation is intended to provide workers in some traditionally low-wage industries with more predictability in work 
scheduling and/or additional pay for late schedule changes or cancelations; and in some cases, time to rest between 
shifts, and an opportunity to accept additional work hours before the employer can hire additional staff.  

According to New York City Mayor DeBlasio’s press release concerning “Fair Workweek” legislation, “Nearly one in 
fi ve Americans has an unstable work schedule and about 40 percent of early career workers, defi ned as workers aged 
26 - 32, have less than one week advance notice of their schedules.” Additionally, a recent study analyzed income 
variability within jobs, and found that over a one-year period, more than 40 percent of consumers experienced month-
to-month income fl uctuations of 30 percent or more. Some causes are well-known, such as months with three pay dates, 
but advocates have noted that employers may cause some income volatility through scheduling practices, and may be 
in the best position to help make income more predictable.

With more cities enacting this type of law and some states considering similar measures, employers should monitor 
these developments. Those that are affected should review each law carefully. Each law is materially different, which 
can make compliance a challenge. Some key provisions of each law are summarized below. 

A Path to Retirement That
Meets Your Clients’ Needs

Eye On Washington

Legislative Update

New York City Fair Workweek 
Legislation  
As noted earlier, New York City recently enacted 
legislation to address scheduling practices in the fast-
food and retail industries. This took the form of a series 
of related legislation. The fi rst law in the series applies 
to non-salaried, fast-food employees and relates to 
employee schedules. The law requires a fast-food 
employer to provide a written statement of the number 
of hours the employee can expect to work per week 
for the duration of the employee’s employment, along 

with the expected dates, times and locations of those 
hours. If a long-term or indefi nite change is made to 
the estimate, the employer must provide an updated 
good faith estimate to the affected employee as soon 
as possible and before he or she receives the fi rst work 
schedule following the change. 

Employers must provide fast-food employees with 
their work schedules at least 14 days in advance and, if 
changes to the schedule are made within that period, 
employers are required to pay affected employees a 
“premium,” as noted on the next page:

http://www.thenextgeneration.org/files/SF_Predictable_Scheduling_One_Pager_1.pdf
http://seattle.legistar.com/LegislationDetail.aspx?ID=2813153&GUID=F61A4199-EBA1-4521-87D7-647C7ADBB099&FullText=1
http://www.sanjoseca.gov/index.aspx?NID=5360
https://emeryville.legistar.com/View.ashx?M=F&ID=4743813&GUID=E9921651-2CB2-4DD8-B222-D8B527358C16
http://www1.nyc.gov/office-of-the-mayor/news/372-17/mayor-de-blasio-speaker-mark-viverito-that-new-york-city-the-largest-city-end
https://www.jpmorganchase.com/corporate/institute/document/54918-jpmc-institute-report-2015-aw5.pdf
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2900942&GUID=F6382D3F-7D70-4324-A083-65BD4E355E55&Options=ID|Text|&Search=fair+work+week
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The second law prohibits fast-food employers from 
scheduling employees to work shifts with less than 
11 hours between them. If an employer requests that an 
employee take a shift less than 11 hours after the last shift 
they worked, and the employee consents to do so, the 
employer must pay that person $100. 

The third law requires fast-food employers with available 
hours to offer shifts to existing employees before hiring 
new employees. It is intended to provide part-time, 
fast-food workers with a path toward additional 
hours and full-time employment, should they want it. 
Employers must offer hours to current employees up 
until the point at which the employer would be required 
to pay overtime, or until all current employees have 

rejected available hours, whichever comes fi rst. Only after 
the employer has exhausted options to provide shifts to 
current workers can the employer hire additional part-
time workers. 

The fourth law requires employers to afford fast-
food employees with the ability to make voluntary 
contributions to not-for-profi t organizations of their 
choice through payroll deductions. Unlike the other 
provisions, this law will be repealed two years after the 
effective date, unless extended. 

A fi fth law applies to the retail industry, and generally 
prohibits retail employers from scheduling an employee 
for any on-call shift; from canceling a regular shift 

Description of Change Premium Amount Payable
Less than 14 days’ notice but at least 7 days’ notice: $10
(a) Additional hours or shifts are added; or
(b) The date or start or end time of a regular shift or on-call shift is 
changed with no loss of hours. 

Less than 14 days’ notice but at least 7 days’ notice: $20
(a) Hours are subtracted from a regular or on-call shift; or
(b) A regular or on-call shift is cancelled. 

Less than 7 days’ notice: $15
(a) Additional hours or shifts are added; or
(b) The date or start or end time of a regular or on-call shift is 
changed with no loss of hours. 

Less than 7 days’ but at least 24 hours’ notice: $45
(a) Hours are subtracted from a regular or on-call shift; or
(b) A regular or on-call shift is cancelled. 

Less than 24 hours’ notice: $75
(a) Hours are subtracted from a regular or on-call shift; or
(b) A regular or on-call shift is cancelled. 

http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2900942&GUID=F6382D3F-7D70-4324-A083-65BD4E355E55&Options=ID|Text|&Search=fair+work+week
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2900940&GUID=BA0D943C-4827-45D5-9EA4-75A6B5B46B12&Options=&Search=
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2900907&GUID=3671A5D8-2C46-4169-978A-F318543B40A4&Options=&Search=
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2900928&GUID=5A7DF104-0104-463E-96FC-A7FB1FDD9B8F&Options=ID%7cText%7c&Search=INT-1387
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within 72 hours of the start of such shift; from requiring 
employees to work with less than 72 hours’ notice (unless 
the employee consents in writing); and from requiring a 
retail employee to confi rm whether or not they should 
report for a shift, as specifi ed. This law provides for a 
number of exceptions.

These laws take effect on November 26, 2017; although 
the effective date presumes that appropriate regulations 
have been promulgated. Affected employers should also 
be aware of applicable notice and posting provisions. 

San Francisco, CA Retail Employee 
Rights Law 
The San Francisco Retail Employee Rights law applies 
to chain stores with at least 40 establishments worldwide 
and 20 or more employees in San Francisco. Covered 
employers are required to provide:

Scheduling:
•   Initial Estimate of Work Schedule – New employees 

must be given a good faith written estimate of the 
employee’s expected minimum number of scheduled 
shifts per month and the days and hours of those shifts.

•   Two Weeks’ Notice of Work Schedules – Schedules 
may be posted in the workplace or provided 
electronically, so long as employees are given access 
to the electronic schedules at work.

•   Predictability Pay for Schedule Changes – If changes 
are made to an employee’s schedule with less than 
seven days’ notice, the employer must pay the 
employee a premium of 1-to-4 hours of pay at the 
employee’s regular hourly rate, depending on the 
amount of notice and the length of the shift.

•   Pay for On-Call Shifts – If an employee is required to 
be “on-call,” but is not called in to work, the employer 
must pay the employee a premium of 2-to-4 hours of 
pay at the employee’s regular hourly rate, depending 
on the amount of notice and the length of the shift.

•   Exceptions to the “predictability pay” elements apply; 
e.g., natural disaster, changes at the request of an 
employee, etc.

Equal Treatment for Part-time Employees: 
Employers must provide equal treatment to part-time 
employees, as compared to full-time employees at their 
same level, with respect to (1) starting hourly wage, 
(2) access to employer-provided paid time off and unpaid 
time off; and (3) eligibility for promotions. Hourly wage 
differentials are permissible if they are based on reasons 
other than part-time status, such as seniority or merit systems. 

Available Work Hours Must be Offered to 
Current Employees in writing before hiring new 
employees (including independent contractors and/or 
temporary employees).

•   Employers must make the offer in writing or by posting 
the offer in a conspicuous location in the workplace. 

•   Employees must be given 72 hours to respond.  

•   Employers must keep records of notices and responses 
for three years. 

Required Posting:  
Affected employers are required to post a Retail 
Employee Rights Poster at the workplace informing 
covered employees of their rights under these laws.

http://sfgov.org/olse/formula-retail-employee-rights-ordinances
http://sfgov.org/olse/sites/default/files/Document/FRERO_Poster_2016_04_06_%20published_0.pdf
http://sfgov.org/olse/sites/default/files/Document/FRERO_Poster_2016_04_06_%20published_0.pdf
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San Jose, CA Opportunity to Work 
Ordinance
The San Jose Opportunity to Work Ordinance was 
a ballot measure adopted in November 2016, which 
became effective on March 13, 2017. The San Jose 
ordinance is broader than similar laws in San Francisco 
and Seattle, applying to employers with more than 
35 employees within the organization (i.e., not just in 
San Jose), that are subject to the San Jose Business 
License Tax or that maintain a facility in San Jose. 
Employers should refer to the FAQs posted for 
defi nitions of “chain,” “franchise,” etc. 

The ordinance generally requires that, before hiring 
additional employees (including contractors and 
temporary staff), an employer must offer additional hours 
of work to current part-time employees. 

Employers should keep careful records to demonstrate 
any additional hours/shifts were offered to existing 
employees. Employers may be called upon to produce 
employee work schedules and “any other records the 
offi ce requires to demonstrate compliance.” Penalties of 
$50 per employee for each day of violation are possible.

As in New York City and San Francisco, affected 
employers must post a notice of Employee Rights under 
the ordinance.

Seattle, WA Secure Scheduling 
Ordinance
The Seattle Secure Scheduling Ordinance, became 
effective July 1, 2017. It generally applies to food-service 
and retail establishments with 500 or more employees 
nationally, and full-service restaurants with 40 or more 
locations worldwide. It generally requires the following:

•   Good Faith Estimate. Upon hiring, employers must 
provide to the employee a good faith estimate of the 

hours he or she can expect to work, and whether the 
employee will work on-call shifts.

•   Right to request input into the work schedule. 
Employees may request schedule preferences 
regarding times and location of work. Employers must 
engage in an interactive process with employees 
to discuss these requests, and must grant a request 
related to a major life event (i.e. employee’s 
transportation, housing, other job(s), education, 
caregiving responsibility, and care regarding a serious 
health condition) unless the employer has a bona fi de 
business reason to support denying the request.

•   Right to rest between work shifts. Employers cannot 
schedule a closing and opening shift separated by 
less than 10 hours unless an employee requests, or 
consents, to such hours. Regardless of request or 
consent, employers must always pay time-and-a-half 
for the hours separated by less than 10 hours.

•   Advance notice of work schedule. Employers must 
post employees’ work schedules 14 days in advance.

•   Compensation for changes to work shifts.
For example, 

 –   Half the hourly wage for hours cut from the posted 
schedule (unless the employee initiates the change, 
or there are conditions such as loss of power or 
natural disaster);

 –   Half the hourly rate for on-call hours scheduled if the 
employee is not required to report for duty

•   Offer of additional hours to existing employees. 
Before employing or contracting with new workers, 
employers, generally, must post a notice of available 
hours or shifts for at least three days.  

•   Recordkeeping requirements. Employers must keep 
records for three years to show compliance.

http://www.sanjoseca.gov/DocumentCenter/View/54088
http://www.sanjoseca.gov/DocumentCenter/View/66822
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_14.22SESC_14.22.040ADNOWOSC
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Emeryville, CA Fair Workweek Ordinance
On July 1, 2017, Emeryville’s Fair Workweek Ordinance 
became effective. It includes retail fi rms with 56 or more 
employees globally, and fast-food establishments with 
56 or more employers globally with 20 or more employees 
in Emeryville. The ordinance generally requires the following:

•   Employers must post employees’ schedules at least 
two weeks in advance.  

•   Employees have the right to decline any modifi cation 
of a previously scheduled shift for which the employee 
has been provided advance notice of less than seven 
days but at least 24 hours.  

•   If the employer requires an employee to work a 
previously unscheduled shift with less than 14 days’ 
notice but more than 24 hours’ notice, the employer 
must pay the employee one hour of “Predictability 
Pay” at the employee’s regular rate of pay.  

•   If less than 24 hours’ notice is provided, the employer 
must pay “predictability pay” of the lesser of 4 hours, 
or the number of hours in the scheduled shift. 

•   Employees have the right to decline any hours that 
occur less than 11 hours after the previous day’s shift 

or during the 11 hours following the end of a shift that 
spanned two days.

•   Employers must offer additional hours to part-time 
employees before hiring any new workers.  

•   Covered employers are required to maintain for at 
least three years a record of each employee’s initial 
posted schedule and all subsequent changes to that 
schedule; consent to work hours where required, and 
documentation of the time and method of offering 
additional hours of work to existing staff. 

Outlook
In light of the trend toward Wage & Hour legislation 
restricting employer work scheduling, employers should 
carefully evaluate whether any of these laws apply to 
them, and monitor state/local Wage & Hour legislation for 
similar scheduling restrictions and related requirements. 
Several other cities are considering similar laws, including, 
Washington, D.C. and Albuquerque, NM. If applicable, 
consult with your Human Resource professionals and 
Legal counsel, and observe carefully any new restrictions 
or requirements, together with any written notice and 
recordkeeping obligations.
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ADP is committed to assisting businesses with increased compliance requirements resulting from rapidly evolving legislation. Our goal is to help minimize your 
administrative burden across the entire spectrum of employment-related payroll, tax, HR and benefi ts, so that you can focus on running your business. This information is 
provided as a courtesy to assist in your understanding of the impact of certain regulatory requirements and should not be construed as tax or legal advice. Such information 
is by nature subject to revision and may not be the most current information available. ADP encourages readers to consult with appropriate legal and/or tax advisors. Please 
be advised that calls to and from ADP may be monitored or recorded. 

If you have any questions regarding our services, please call 855-466-0790.

ADP Compliance Resources
ADP maintains a staff of dedicated professionals who carefully monitor federal and state legislative and regulatory 
measures affecting employment-related human resource, payroll, tax and benefi ts administration, and help ensure 
that ADP systems are updated as relevant laws evolve. For the latest on how federal and state tax law changes may 
impact your business, visit the ADP Eye on Washington Web page located at www.adp.com/regulatorynews.

http://www.ci.emeryville.ca.us/DocumentCenter/View/9401



