Eye On Washington

Regulatory Update
IRS Information Reporting Penalty Amounts Indexed for 2018
On October 19, 2017, the Internal Revenue Service (IRS) announced via Revenue Procedure 2017-58 the penalties under the
Internal Revenue Code (IRC) for failure to ﬁle correct Information Returns, such as Forms W-2, 1099 and 1095-C, by the due
date, and failure to furnish correct Information Returns to employees and other recipients by the required due date.

Background

Every employer engaged in a trade or business that
makes payments for the year for services performed by an
employee must ﬁle a Form W-2 for each employee from
whom income, Social Security or Medicare tax was withheld,
and furnish the Form W-2 to their employees.
Applicable Large Employers (ALEs), generally those that
employed at least 50 full-time employees (including fulltime-equivalent employees) during the preceding calendar
year, must ﬁle and furnish Forms 1095-C to employees to
report whether they offer their full-time employees and any
dependents the opportunity to enroll in minimum essential
coverage (MEC) under an eligible employer-sponsored plan.
The IRS administers statutory penalties associated with
these reporting requirements under Sections 6721 and
6722 of the IRC. Penalty amounts are indexed and may
change annually.
Employers must mail or electronically ﬁle 2017 Form(s) W-2
and Form W-3 with the Social Security Administration (SSA)
by January 31, 2018. Employers must electronically ﬁle if
required to ﬁle 250 or more Forms W-2 or W-2c. Employees
must be furnished with their Forms W-2 by January 31.
ALEs must ﬁle 2017 Forms 1094-C and 1095-C with the
IRS by February 28, 2018 if ﬁling in paper format or by
April 2, 2018 if ﬁling electronically. Electronic ﬁling is
required for 250 or more Forms 1095-C. Employees must
be furnished with Forms 1095-C by January 31, 2018.

Filing Penalties

If an employer fails to ﬁle a correct Information Return
by the due date and cannot show reasonable cause, the
employer may be subject to a penalty as provided under
IRC Section 6721. The penalty applies where an employer:
• Fails to ﬁle timely.
• Fails to include all information required to be shown.
• Includes incorrect information.
• Files on paper forms when required to electronically ﬁle.
• Reports an incorrect tax identiﬁcation number; i.e., Social
Security Number or Employer Identiﬁcation Number.
• Fails to report a tax identiﬁcation number.
• Fails to ﬁle paper forms that are machine readable.
The amount of the penalty is based on when a correct form
has been ﬁled.

Furnish Form(s) to Employees

Generally, employers must furnish Copies B, C, and 2 of
Form W-2 to employees by January 31 following the tax
year of January 1 through December 31. You will meet the
“furnish” requirement if the form is properly addressed
and mailed on or before the due date. If employment ends
before December 31, employers may furnish copies to the
employee at any time after employment ends, but no later
than January 31.
Generally, Forms 1095-C must be furnished to employees by
January 31 for coverage offered the previous calendar year.
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Furnishing Penalties

If an employer fails to provide correct Information Returns (Forms W-2 or 1095-C) to its employees and cannot show
reasonable cause, the employer may be subject to a penalty as provided under IRC Section 6722. The penalty applies when
an employer:
• Fails to provide the statement by January 31, as required.
• Fails to include all information required to be shown on the form.
• Includes incorrect information on the form.
The amount of the penalty is based on when the employer furnishes the correct form.
Note: The penalty under IRC Section 6722 is an additional penalty to that applied under IRC Section 6721 and is applied
in the same manner, and with the same amounts. In other words, both penalties may apply; e.g., if an employer neither
furnished a form as required nor ﬁled a form as required. Consequently, the amounts below could be doubled.
Revenue Procedure 2017-58 modiﬁes the penalties under IRC Sections 6721 and 6722 for tax year 2018 as follows.

Penalty Per Return

2017 Forms Must Be Filed and
Furnished by January 31, 2018

2018 Forms Must Be Filed and
Furnished by January 31, 2019

Failure to ﬁle/furnish generally,
annual cap on penalties

$260/return;
$3,218,500 annual cap

$270/return;
$3,282,500 annual cap

Failure to ﬁle/furnish generally; lesser
cap for persons with gross receipts of
not more than $5,000,000

$260/return;
$1,072,500 annual cap

$270/return;
$1,094,000 annual cap

Failure to ﬁle/furnish when
corrected within 30 days of the
required ﬁling date; annual cap on
penalties when corrected within 30
days of required ﬁling date

$50/return;
$536,000 annual cap

$50/return;
$547,000 annual cap

Failure to ﬁle/furnish when corrected
within 30 days of the required ﬁling
date; lesser cap for persons with
gross receipts of not more than
$5,000,000 when corrected within
30 days of required ﬁling date

$50/return;
$187,500 annual cap

$50/return;
$191,000 annual cap
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2017 Forms Must Be Filed and
Furnished by January 31, 2018

2018 Forms Must Be Filed and
Furnished by January 31, 2019

Failure to ﬁle/furnish when corrected
by August 1 of the year in which the
required ﬁling date occurs; cap on
penalties when corrected by
August 1 of the year in which the
required ﬁling date occurs

$100/return;
$1,609,000 annual cap

$100/return;
$1,641,000 annual cap

Failure to ﬁle/furnish when
corrected by August 1 of the year
in which the required ﬁling date
occurs; lesser cap for persons with
gross receipts of not more than
$5,000,000 when corrected by
August 1 of the year in which the
required ﬁling date occurs

$100/return;
$536,000 annual cap

$100/return;
$547,000 annual cap

Return other than a return required to
be ﬁled under §§ 6045(a), 6041A(b),
6050H, 6050I, 6050J, 6050K, or 6050L
(§ 6721(e)(2)(A)) (Examples: Form W-2,
1099-Misc, 1099-R)

Greater of (i) $540, or (ii) 10% of
aggregate amount of items required
to be reported correctly. No cap.

Greater of (i) $540, or (ii) 10% of
aggregate amount of items required
to be reported correctly. No cap.

Return required to be ﬁled under
§§ 6045(a), 6050K, or 6050L
(§ 6721(e)(2)(B))

Greater of (i) $540, or (ii) 5% of
aggregate amount of items required
to be reported correctly. No cap.

Greater of (i) $540, or (ii) 5% of
aggregate amount of items required
to be reported correctly. No cap.

Return required to be ﬁled under
§ 6050I(a) (§ 6721(e)(2)(C))

Greater of (i) $27,350, or (ii) amount of
cash received up to $109,000. No cap.

Greater of (i) $27,350, or (ii) amount of
cash received up to $109,000. No cap.

Return required to be ﬁled under
§ 6050V (§ 6721(e)(2)(D))

Greater of (i) $540, or (ii) 10% of the
value of the beneﬁt of any contract
with respect to which information
is required to be included on the
return. No cap.

Greater of (i) $540, or (ii) 10% of the
value of the beneﬁt of any contract
with respect to which information
is required to be included on the
return. No cap.

Penalty (per ﬁling) in case of
intentional disregard (Note: no
cap applies in this case)
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Note: Reduced penalties may be applicable for small employers, as deﬁned (generally those with average annual gross
receipts for the most recent three years of under $5,000,000). See the Revenue Procedure for details.
To view the IRS Revenue Procedure 2017-58 in its entirety, please visit https://www.irs.gov/pub/irs-drop/rp-17-58.pdf

ADP Compliance Resources
ADP maintains a staff of dedicated professionals who carefully monitor federal and state legislative and regulatory
measures affecting employment-related human resource, payroll, tax and beneﬁts administration, and help ensure that
ADP systems are updated as relevant laws evolve. For the latest on how federal and state tax law changes may impact
your business, visit the ADP Eye on Washington Web page located at www.adp.com/regulatorynews.

ADP is committed to assisting businesses with increased compliance requirements resulting from rapidly evolving legislation. Our goal is
to help minimize your administrative burden across the entire spectrum of employment-related payroll, tax, HR and beneﬁts, so that you
can focus on running your business. This information is provided as a courtesy to assist in your understanding of the impact of certain
regulatory requirements and should not be construed as tax or legal advice. Such information is by nature subject to revision and may
not be the most current information available. ADP encourages readers to consult with appropriate legal and/or tax advisors. Please be
advised that calls to and from ADP may be monitored or recorded.
If you have any questions regarding our services, please call 855-466-0790.
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