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Topics Covered in this Issue:

Benefits:

m  Comments Requested on Employer Shared Responsibility

m  Revised Medicare Part D Notices Issued

Payroll:

m  Georgia Conforms to Amended Internal Revenue Code

m  New Jersey Issues Guidance on Taxation of Dependent Benefits

m California Provides Additional Information on Dependent Benefit Taxation
m  New York Releases Wage Theft Prevention Act Fact Sheet

m  Florida Increases Minimum Wage

m  Arizona Enacts Various Employee Pay Statutes

m  North Dakota Modifies New Hire Reporting Requirements

Leave:

m  North Dakota Enacts State Employee Leave Laws

Time and Labor:

m Fair Labor Standards Act Regulations Finalized



COMMENTS REQUESTED ON EMPLOYER SHARED
RESPONSIBILITY

On May 3, 2011, the Internal Revenue Service (IRS) issued Notice 2011-36 that
requests public comments on the employer shared responsibility enacted under health
care reform. Comments must be submitted no later than June 17, 2011.

As background, effective January 2014, employers (who employ 50 or more full -time
employees) who fail to offer any full -time employees (working an average of 30 hours
per week) health coverage must pay a penalty with respect to each full -time employee
in any month in which any employee receives a subsidy for an Exchange. An Exchange
is defined as a governmental agency or nonprofit entity that is established by the state
for the purpose of making health plans available to qualified individuals and qualified
employers.

The employer is not required to pay the penalty in relation to the first 30 employees. The
penalty is determined on a monthly basis and is the product of the total number of full -
time employees of the employer minus 30 for that month and 1/12 of $2,000. For
example, an employer with 60 employees that does not offer coverage to its employee
is subject to the penalty equal to 30 times 1/12 of $2,000. For more information on
employer shared responsibility, please see the April 2010 Tech Flex. [LINK]

Notice 2011-36 requests comments on many issues including the following:

Definitions of employer, employee and hours of service.

e Proposed methods for calculating hours of service for hourly and salaried
employees.

e Methods for determining the number of an employer’s full-time employees when
calculating potential liability for an assessable payment.

e Process for determining whether an employer is an “applicable large employer”
defined as an employer that employed an average of 50 or more full-time
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employees during the preceding year, determined based on the sum of full-time
employees and full-time equivalent employees.

Notice 2011-36 also provides insights on approaches the IRS is considering
implementing in future proposed regulations regarding the employer shared
responsibility provisions. For example, the IRS is considering alternatives to a month-
to-month determination of full-time employee status in order to provide flexibility and
predictability in determining which employees are full time when employees have
varying hours or schedules.

For a copy of Notice 2011-36, including directions on how and where to submit
comments, please click on the link provided below.

http://www.irs.gov/pub/irs-drop/n-11-36.pdf

REVISED MEDICARE PART D NOTICES RELEASED

It was reported in the March 2011 Tech Flex [LINK] that as a result of the enactment of
the Patient Protection and Affordable Care Act (PPACA) and the Health Care and
Education Reconciliation Act (HCERA) commonly known as health care reform, all
employers offering prescription drug coverage must distribute creditable drug coverage
notices no later than October 15 beginning in 2011. Previously the due date for the
provision of creditable coverage notices was November 15 of each year. Under health
care reform, the annual enrollment period beginning in 2011 was modified from
November 15 through December 31 to October 15 through December 7. The notice due
date was modified to coincide with the change to the Part D annual enroliment deadline.

On May 9, 2011, the Centers for Medicare and Medicaid Services (CMS) released
revised model disclosure notices to be provided to Medicare Part D eligible individuals
on or after April 1, 2011. The revisions to the model notices reflect the change in the
Medicare Part D annual coordinated election period from its prior November 15 through
December 31 timeframe to its new October 15 through December 7 timeframe.
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As background, the Medicare Prescription Drug Improvement Act of 2003 (MMA) added
a new voluntary prescription benefit (Part D) to the Medicare program, effective January
1, 2006. Individuals eligible for Part D are those already covered under Medicare Part A
or B and include active workers and retirees, and their spouses and dependents that live
in a "service area" of a Part D plan - that is, a location that meets certain pharmacy
access standards.

All group health plans that offer prescription drug coverage must provide notices of
creditable coverage to covered employees, retirees, and their dependents that are
eligible for Medicare Part D. This requirement was effective beginning with the initial
Medicare plan year beginning on January 1, 2006 and for each subsequent plan year. It
is important to note that this requirement also extends to health plans that only cover
active employees, because these individuals, although not yet retired, may still be Part
D eligible. The purpose of the notice is to help individuals who are Part D eligible and
currently covered under prescription drug coverage (e.g. through a current or former
employer’s group health plan) to decide whether they can keep the current coverage
rather than enrolling in Part D when first eligible without incurring the late enroliment
penalty if the individual should eventually enroll in Part D.

The creditable coverage notice must be provided at a minimum (1) prior to an
individual's initial enrollment period for the Medicare prescription drug benefit; (2) prior
to the effective date of enrolling in the sponsor's plan and upon any change that affects
whether the coverage is creditable prescription drug coverage; (3) prior to the
commencement of the annual enrollment each year; and (4) upon beneficiary request.

For a copy of the revised model disclosure notices, please click on the link provided
below.

http://www.cms.gov/CreditableCoverage/Model%20Notice%20Letters.asp#TopOfPage
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GEORGIA CONFORMS TO AMENDED INTERNAL REVENUE
CODE

On April 27, 2011, Governor Sonny Perdue of Georgia signed into law Georgia House
Bill 168 (HB 168). As a result, Georgia now conforms to the Internal Revenue Code
(IRC) in effect as of January 1, 2011 including the federal tax treatment of employer
provided health care benefits for children of employees under the age of 27. As noted in
previous editions of Tech Flex, effective March 30, 2010, the IRC was amended, as a
result of health care reform, to provide that the general exclusion from income in relation
to federal income tax for medical expense reimbursements under an employer provided
accident or health plan is extended to any child of an employee who has not attained
age 27 as of the end of the taxable year.

However, there are a number of states whose revenue code was not modified to
conform to the amended IRC. Consequently, the value of the benefits provided by the
employer to the employee’s child could be taxable to the employee for state income tax
purposes although excluded in relation to federal taxes.

HB 168 amended O.C.G.A. § 48-1-2 as follows:

“Unless otherwise provided in this title, any term used in this title shall have the same
meaning as when used in a comparable provision or context in the Internal Revenue
Code of 1986, as amended. For taxable years beginning on or after January-1,-2009
January 1, 2010, provisions of the Internal Revenue Code of 1986, as amended, which
were as ofJanHa%—zgig January 1, 2011 enacted into law but not yet effectlve shall
become effective for purposes of Georgia taxation on the same dates upon which they
become effective for federal tax purposes.”

For a copy of GA HB 168, please click on the link provided below:

http://www1.leqgis.ga.gov/legis/2011 12/versions/hb168 HB 168 APP 7.htm
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NEW JERSEY ISSUES GUIDANCE ON TAXATION OF
DEPENDENT BENEFITS

The New Jersey Division of Taxation has issued guidance via Technical Advisory
Memorandum (TAM-14) on the effect of changes made by the federal Patient Protection
and Affordable Care Act (PPACA) (also known as health care reform) on New Jersey
gross (personal) income tax. As noted in the previous article, the Internal Revenue
Code was amended effective March 30, 2010 to provide that the general exclusion from
income in relation to federal income tax for medical expense reimbursements under an
employer provided accident or health plan is extended to any child of an employee who
has not attained age 27 as of the end of the taxable year. However, there are a number
of states whose revenue code was not modified to conform to the amended IRC which
could result in the benefits provided by the employer to the employee’s child being
taxable to the employee for state income tax purposes although excluded in relation to
federal taxes.

TAM-14 confirmed that New Jersey adheres to the IRC in relation to the taxation of
health care coverage provided by an employer to an employee’s child and stipulated the
following:

“For federal income tax purposes, the value of any employer-provided accident/health
plan coverage or employer-provided reimbursements made to an employee for medical
care for an employee's child who has not yet attained the age of 27 as of the end of the
taxable year is excluded from the employee's income. This exclusion also applies to
Code §125 cafeteria plans. The value of any employer-provided accident/health plan
coverage or reimbursements for an employee's child thatis excluded from the
employee's federal Income should also be excluded from the employee's New
Jersey personal income, regardless of the age of the child.”

For a copy of TAM-14, please click on the link provided below:

http://www.state.nj.us/treasury/taxation/pdf/pubs/tams/tam14.pdf
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CALIFORNIA PROVIDES ADDITIONAL INFORMATION ON
DEPENDENT BENEFIT TAXATION

As reported in the April 2011 Tech Flex [LINK] Governor Jerry Brown signed California
Assembly Bill 36 (AB 36) which resulted in the California Revenue Code conforming
with §1004(d) of the federal Health Care and Education Reconciliation Act of 2010 (P.L.
111-152), related to tax implications for certain employer-provided health insurance. As
a result, California conformed with the federal tax treatment in relation to state income
taxation regarding the value of employer provided accident or health plan coverage
provided to any child of an employee who has not attained age 27 as of the end of the
taxable year. Specifically, the value of coverage is excluded for both federal and state
income tax purposes.

The California Franchise Tax Board has now issued additional clarification and
guidance regarding the California conformity with federal tax law regarding the taxation
of benefits provided to employee’s children. This guidance advises as follows:

e Employers who calculated a fair market value benefit amount as imputed income
for personal income tax wages for their employees and subsequently withheld tax
on this value for 2010 that they should issue Forms W-2c to impacted employees
that reflect the correct wage amount.

e Employers can amend their California state payroll tax returns using DE 678, Tax
and Wage Adjustment Form. Employers who included these health care benefits
in their first quarter 2011 withholding taxes may file an amended return by using
DE 9ADJ, Quarterly Contribution and Wage Adjustment Form.

e Those employers who have not yet filed may file DE 9 and Quarterly Contribution
and Wage Adjustment Form (Continuation) (DE 9C) using the correct wages and
withholding amounts but should revise their payroll process internally for the over
reporting and withholding.

e Taxpayers who already filed their 2010 state tax return reporting the amount of
medical coverage for their nondependent adult children in their California wages
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should file a Form 540X, Amended Individual Income Tax Return, to exclude this
income and claim a refund. Employees who received a Form W-2 that includes
the amount of medical coverage for nondependent adult children in California
wages should request that their employer issue Form W-2c excluding the amount
from California wages. If this is not possible, taxpayers can use form FTB 3525
as a substitute for Form W-2c.

For a copy of the California guidance, please click on the link provided below.

http://www.ftb.ca.gov/aboutftb/press/2011/release 22.shtml

NEW YORK RELEASES WAGE THEFT PREVENTION ACT
FACT SHEET

On December 10, 2010, Governor Patterson signed the New York State Wage Theft
Prevention Act (Act) into law. The new statute, effective April 9, 2011, provides further
protection to employees and misclassified workers from minimum wage, off-the-clock,
and overtime violations, by requiring more stringent pay notice requirements and
increasing penalties for wage payment, notice, and recordkeeping violations.

In the April 2011 Tech Flex [LINK] it was reported that the New York Department of
Labor (NY DOL) has released additional guidance on the Act in the form of 41 frequently
asked questions (FAQs). The NY DOL has now released a Fact Sheet providing “some
key provisions of the new law that employers need to know.” The key provisions under
the Act discussed in the Fact Sheet include, among others, the following:

e Requirements of new hire notice and annual statements.
e Requirements in relation to record keeping of payroll documents.

¢ Revised wage statement requirements including what information must be
provided to the employee with each payment of wages.
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e The penalties that may be assessed to employers who do not meet the
requirements of the Act.

For a copy of the NY DOL Fact Sheet, please click on the link provided below.

http://www.labor.ny.gov/formsdocs/wp/P715.pdf

FLORIDA INCREASES MINIMUM WAGE
Effective June 1, 2011, the Florida minimum wage statute will be modified as follows:

e The minimum wage rate will be increasing six cents per hour going from $7.25
per hour to $7.31 per hour.

e The tipped employee minimum hourly rate will be changing from $4.23 per hour
to $4.29 per hour in cash wages. Therefore, the maximum tip credit will remain at
$3.02 per hour ($3.02 plus $4.29 = $7.31).

e The training and youth wage will remain at $4.25 per hour.

For additional information on the modification to the Florida minimum wage, please click
on the link provided below.

http://www.floridajobs.org/minimumwage/index.htm
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ARIZONA ENACTS VARIOUS EMPLOYEE PAY STATUTES

Arizona Governor Jan Brewer has signed into law three statutes, as described below,
which will impact the methods that an employer may pay employee wages and the
deductions that may be withheld from wages paid.

Mandated Electronic Wage Payments Allowed

As a result of the enactment of Arizona House Bill 2151 (HB 2151), effective July 20
2011, Arizona employers may pay all of their employees electronically, without the need
for a paper paycheck option. Under HB 2151, an employer may give its employees a
choice: either provide written consent to direct deposit and designate a financial
institution OR be paid via paycard.

An employee who is paid with a paycard is entitled to one free withdrawal for each
deposit of wages per pay period, but not more frequently than once a week. An
employer must also provide a list of all fees associated with the use of a paycard.

An employee that is paid by direct deposit or a paycard must be furnished with a written
or electronic pay statement.

For a copy of HB 2151, please click on the link provided below.

http://www.azleqg.gov/legtext/50leg/1r/bills/hb2151s.pdf
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Wage Withholding Rules Amended

The Arizona wage withholding statute (specifically Ariz. Rev. Stat. Sec. 23-352) has
amended to provide that where an employer is withholding wages from an employee
based on the employee’s prior consent, the employer may not withhold wages under a
written authorization from the employee past the date specified by the employee in a
written revocation of the authorization, unless the withholding is to resolve a debt or
obligation to the employer or a court orders otherwise.

Section 23-352, Arizona Revised Statutes, is amended to read as follows. (The
language in caps has been added).

“23-352. Withholding of wages

No employer may withhold or divert any portion of an employee's wages unless one of
the following applies:

1. The employer is required or empowered to do so by state or federal law.

2. The employer has prior written authorization from the employee. AN EMPLOYER
SHALL NOT WITHHOLD WAGES UNDER A WRITTEN AUTHORIZATION FROM THE
EMPLOYEE PAST THE DATE SPECIFIED BY THE EMPLOYEE IN A WRITTEN
REVOCATION OF THE AUTHORIZATION, UNLESS THE WITHHOLDING IS TO
RESOLVE A DEBT OR OBLIGATION TO THE EMPLOYER OR A COURT ORDERS
OTHERWISE.

3. There is a reasonable good faith dispute as to the amount of wages due, including the
amount of any counterclaim or any claim of debt, reimbursement, recoupment or set-off
asserted by the employer against the employee.”

Protect Arizona Employees' Paychecks from Politics Act

As a result of the enactment of the “Protect Arizona Employees' Paychecks from Politics
Act” (S. 1365), a public or private employer in Arizona may not deduct any payment from
an employee's paycheck for political purposes unless the employee annually provides
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written or electronic authorization to the employer for the deduction. The Act is effective
for deductions made after October 1, 2011.

If a deduction is made from an employee's paycheck for multiple purposes after October
1, 2011, the employer must obtain a statement from each entity to which the deductions
are paid that indicates the payment is not used for political purposes or a statement that
indicates the maximum percentage of the payment that is used for political purposes.
The employer may not deduct any payment beyond that specified for nonpolitical
purposes without the annual written or electronic permission of the employee.

If an employer knowingly deducts payments in violation of the law as described just
above or an entity provides an inaccurate statement relating to wage deductions, the
respective employer or entity is subject to a civil penalty of at least $10,000 for each
violation.

The law does not apply to any of the following:

A single deduction for nonpolitical purposes.

Deductions for savings or charitable contributions.

Deductions for employee health care, retiree or welfare benefits.

Deductions for state, local or federal taxes.

Deductions for contributions to a separate segregated fund pursuant to 2 USC
441b(b) or Sec. 16-920(a)(3).

Any deduction otherwise required by law.

okl =

o

If an employee has authorized a deduction from the employee's paycheck and the
employee resigns membership in the association or organization for which the deduction
was authorized, the employee's authorization for the deduction is rescinded upon the
employer's receipt from the employee of written notice of the resignation. The employer
will have one pay period to process the rescission.

For a copy of S 1365, please click on the link provided below:

http://www.azleqg.qgov/legtext/50leg/1r/bills/sb1365s.pdf
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NORTH DAKOTA MODIFIES NEW HIRE REPORTING
REQUIREMENTS

Effective January 1, 2012, North Dakota employers as a result of the enactment of ND
S. 2258, will be required to report, as part of the new hire reporting process, whether
they offer health insurance to their employees. Also effective January 1, 2012, an
employer that employs more than 24 employees at any time must report new hires
through an Internet-based method provided by the Department of Human Services. An
employer that does not comply with the internet reporting requirement will be deemed to
have failed to report new hires as required by law. The Department may waive, upon a
showing of good cause, the requirement to report new hires electronically.

For a copy of ND S 2258, please click on the link provided below.
http://www.legis.nd.gov/assembly/62-2011/documents/11-8219-04000.pdf

NORTH DAKOTA ENACTS STATE EMPLOYEE LEAVE LAWS

Two pieces of legislation, as described below, have been enacted that will impact the
leave rights for North Dakota state employees.

Expanded Family Leave

As a result of the enactment of North Dakota S. 2213, a state employee may now take
80 hours of leave in any 12-month period to care for the employee's child, spouse, or
parent if the child, spouse, or parent has a serious health condition. Previously the
amount of leave was limited to 40 hours.

In addition, upon approval of the employee's supervisor and pursuant to rules adopted
by the director of the office of management and budget, a state employee may take, in
any 12-month period, up to an additional 10 percent of the employee's accrued sick

leave to care for the employee's child, spouse, or parent if the child, spouse, or parent

has a serious health condition.
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For a copy of North Dakota S. 2213, please click on the link provided below.

http://www.legis.nd.gov/assembly/62-2011/documents/11-0601-04000.pdf

Participation in Honor Guard at Veteran Funerals

Effective August 1, 2011, as a result of the enactment of North Dakota S. 2060, honor
guard leave will be an approved absence from work, with pay, of up to 24 working hours
per calendar year for a state employee to participate in an honor guard for a funeral
service of a veteran.

Also, a governmental entity may grant a request for honor guard leave even if the
absence of the employee might interfere with the normal operations of the agency. This
provision applies to each governmental entity that employs an individual in a position
classified by human resource management services.

For a copy of North Dakota S.2060, please click on the link provided below.

http://www.legis.nd.gov/assembly/62-2011/documents/11-0013-03000.pdf
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FAIR LABOR STANDARDS ACT REGULATIONS FINALIZED

On April 5, 2011, the United States Department of Labor (DOL) issued final regulations
updating and modifying the current Fair Labor Standards Act (FLSA) regulations. The
final FLSA regulations, effective May 5, 2011, address FLSA provisions that have
become out of date or obsolete due to enacted legislation and/or court decisions.
Included among other updates were the rules regarding the youth opportunity wage,
meals provided to employees, the fire protection exemption, the treatment of stock
options in the calculation of the employee’s regular rate of pay and as summarized
below the treatment of tipped employees and the method of computing overtime when
an employee works a fluctuating workweek.

Treatment of Tipped Employees

The FLSA final regulations stipulate that the availability of the tip credit (as defined
under the FLSA) requires that all tips received must be paid out to tipped employees. In
addition, the provision under which an employee could petition the Wage and Hour
Administrator for a review of tip credit claimed by the employer was eliminated as this
provision was made obsolete by the FLSA Amendments of 1974. Also, it is clarified that
it is employer’s responsibility to prove the amount of the tip credit in which the employer
is entitled.

Clarity on ownership of employee tips: The final regulations have been modified to
eliminate any references to employee tips as being the property of the employer,
clarified tips are the property of the employee as well as requirements for employees to
turn over tips to employers. In addition, the revised FLSA stipulates that “in all cases an
employer is prohibited from using an employee’s tips for any reason other than as a tip
credit to make up the difference between the required cash wage paid and the minimum
wage where an employee is being paid wages no more than the minimum wage.”

Required employer notice: The revised FLSA clarifies that notice to adequately inform
employees of the rules surrounding the tip credit is required. Specifically, “an employer
is not eligible to take the tip credit unless it has informed its tipped employees in
advance of the employer’s use of the tip credit” of the following:
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e The amount in direct cash wage that an employer will be paying tipped
employees which may not be less than $2.13 per hour.

e The additional amount by which the wages of the tipped employee are increased
on account of the tip credit claimed by the employer, which amount may not
exceed the value of the tips actually received by the employee.

e That all tips received by the tipped employee must be retained by the employee
except for a valid tip pooling arrangement limited to employees who customarily
and regularly receive tips.

e The tip credit shall not apply to any employee who has not been informed of the
tip credit requirements.

e The credit allowed to the employer on account of tips may be less than that
permitted by statute (minimum wage minus $2.13 but cannot be more).

It is important to note that the final regulations do not require that an employer notifies
its tipped employees of the tipped credit requirements in writing but does provide written
notification as proof of the employer meeting its notice obligations by stating the
following in the preamble to the final regulations.

“‘Although the Department is not requiring in this rule that the employer “inform” its
tipped employees of section 3(m)’s requirements in writing, employers may wish to do
S0, since a physical document would, if the notice is adequate, permit employers to
document that they have met the requirements in section 3(m) and the Department’s
regulations to “inform” tipped employees of the tip credit provision.”

Finally, the FLSA final regulations note that FLSA recordkeeping rules require that the
amount per hour that the employer takes as a tip credit must be reported to the
employee in writing each time it is modified from the amount per hour deduction as a tip
credit in the preceding week.
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Fluctuating Workweek Overtime Calculation

A proposal to eliminate any disincentive for paying additional bonuses or other
premiums to employees by determining that bona fide bonus or other premium
payments would not invalidate the use of fluctuating workweek overtime calculation was
NOT adopted in the FLSA final regulations.

The fluctuating method of computing overtime compensation for any unpaid overtime is
calculated as follows:

Step one: Divide the employee’s regular salary for the week by the number of hours
actually worked in that week to determine the employee’s regular rate of pay.

Step two: Pay the employee an amount equal to half the regular rate of pay for that
particular week multiplies by the number of hours worked in excess of 40 for that
particular week.

It is recognized by the DOL that many employers pay additional bonus supplements and
premium payments to employees as an incentive for working undesirable hours such as
the night shift. The proposed regulations were written to exclude bonus payments and
shift differentials from the calculation of regular pay making it more cost effective to
provide fluctuating workweek employees with incentive pay. However, the DOL
concluded in the final regulations that “unless such payments are overtime premiums,
they are incompatible with the fluctuating workweek method of computing overtime.”

The DOL provided the following conclusion in the final regulations preamble.

‘...while the proper use of the fluctuating workweek method of pay results in an employee being paid time
and one-half of the employee’s regular rate for overtime hours, the Department is cognizant that this
method of pay results in a regular rate that diminishes as the workweek increases, which may create an
incentive to require employees to work long hours. The Department does not believe that it would be
appropriate to expand the use of this method of computing overtime pay beyond the scope of the current
regulation. Accordingly, the final rule has been modified from the proposal to restore the current rule
requiring payment of the fixed salary amount as the straight time pay for whatever hours are worked in the
workweek, that a clear mutual understanding of the parties must exist that the fixed salary is
compensation (apart from overtime premiums) for the hours worked each workweek whatever their
number, that the fixed salary amount must be sufficient to provide compensation at a rate not less than
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the minimum wage, and that the employee must receive extra compensation in addition to the fixed salary
for all overtime hours worked at a rate not less than one-half the regular rate of pay...

For a copy of the final FLSA regulations, please click on the link provided below.

http://www.gpo.gov/fdsys/pkg/FR-2011-04-05/pdf/2011-6749.pdf

Please contact ADP National Account Services for further information at:
21520 30" Drive SE Suite 200 Bothell, WA 98021Phone: (425) 415-4800 Fax: (425) 482-4527

ADP National Account Services does not make any representation or warranty that the information contained in this newsletter,
when used in a specific and actual situation, meets applicable legal requirements. This newsletter is provided solely as a courtesy
and should not be construed as legal advice. The information in this newsletter represents informational highlights and should not
be considered a comprehensive review of legal and compliance activity. Your legal counsel should be consulted for updates on law
and guidance that may have an impact on your organization and the specific facts related to your business.

**Please note that the information provided in this document is current as of the date it is originally published.**
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