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MEDICARE PART D CREDITABLE  COVERAGE  NOTICE DUE 

DATE MODIFIED

As a result of the Patient Protection and Affordable Care Act (PPACA) and the Health 
Care and Education Reconciliation Act (HCERA) commonly known as health care 
reform, all employers offering prescription drug coverage must distribute creditable drug 
coverage notices no later than October 15 beginning in 2011.  Previously the due date 
for the provision of creditable coverage notices was November 15 of each year.   Under 
health care reform, the annual enrollment period beginning in 2011 was modified from 
November 15 through December 31 to October 15 through December 7.  The notice 
due date was modified to coincide with the change to the Part D annual enrollment 
deadline.   

As background, the Medicare Prescription Drug Improvement Act of 2003 (MMA) added 
a new voluntary prescription benefit (Part D) to the Medicare program, effective January 
1, 2006.  Individuals eligible for Part D are those already covered under Medicare Part A 
or B and include active workers and retirees, and their spouses and dependents that 
live in a "service area" of a Part D plan - that is, a location that meets certain pharmacy 
access standards.  

All group health plans that offer prescription drug coverage must provide notices of 
creditable coverage to covered employees, retirees, and their dependents that are 
eligible for Medicare Part D.  This requirement was effective beginning with the initial 
Medicare plan year beginning on January 1, 2006 and for each subsequent plan year.  
It is important to note that this requirement also extends to health plans that only cover 
active employees, because these individuals, although not yet retired, may still be Part 
D eligible.  The purpose of the notice is to help individuals who are Part D eligible and 
currently covered under prescription drug coverage (e.g. through a current or former 
employer’s group health plan) to decide whether they can keep the current coverage 
rather than enrolling in Part D when first eligible without incurring the late enrollment 
penalty if the individual should eventually enroll in Part D.      

The creditable coverage notice must be provided at a minimum (1) prior to an 
individual's initial enrollment period for the Medicare prescription drug benefit; (2) prior 
to the effective date of enrolling in the sponsor's plan and upon any change that affects 
whether the coverage is creditable prescription drug coverage; (3) prior to the 
commencement of the annual enrollment each year; and (4) upon beneficiary request. 

For additional information, please click on the Centers for Medicare and Medicaid 
Services creditable coverage website link below:

http://www.cms.gov/CreditableCoverage/

http://www.cms.gov/CreditableCoverage/
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ADDITIONAL CLASS ACT INFORMATION  RELEASED 

On March 9, 2011, Health and Human Services (HHS) released a number of frequently 
asked questions related to the Community Living Assistance Services and Support Act 
(CLASS Act).

As background, the CLASS Act became law on March 23, 2010 as part of the Patient 
Protection and Affordable Care Act and health care reform. The CLASS Act establishes 
a national voluntary long-term care insurance program for actively employed individuals 
whose premiums are to be paid generally through payroll deductions.  Although the 
provisions of the CLASS Act are generally “effective” on January 1, 2011, individuals 
may not start to enroll until HHS issues regulations. Under the statute, HHS must 
release regulations “not later than October 1, 2012.” The regulations will address the 
specifics of the long-term care insurance program including premium rates and 
enrollment procedures.

The recent information released by the HHS specifically addresses the differences 
between traditional long-term care insurance and the CLASS provisions as well as 
enrollment, benefit and premium issues.  In addition, the frequently asked questions 
state that employers will be able to choose whether to participate in the automatic 
enrollment process for their employees and the employee’s right to opt-out of the 
employer’s automatic enrollment.  Finally, it is noted that employees of employers who 
do not participate in the automatic enrollment will have the option, if the employee 
meets the eligibility requirements, to enroll in the CLASS program individually.

For a copy of HHS CLASS frequently asked questions, please click on the link provided 
below:

http://www.aoa.gov/AoAroot/CLASS/FAQ/index.aspx  

http://www.aoa.gov/AoAroot/CLASS/FAQ/index.aspx%20%20
http://www.aoa.gov/AoAroot/CLASS/FAQ/index.aspx%20%20
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BILL TO REPEAL USE-OR-LOSE FSA PROVISION  

INTRODUCED

On March 11, 2011, legislation was introduced in the United States House of 
Representatives that, if enacted, would end the use-or-lose rule in relation to flexible 
spending accounts (FSA).  Currently, Section 1.125-5 (c) of the proposed final 
regulations states “an FSA may not defer compensation.  No contribution or benefit from 
an FSA may be carried over to any subsequent plan year or period of 
coverage…Unused benefits or contributions remaining at the end of the plan year (or at 
the end of a grace period, if applicable) are forfeited.”

Under the provisions of proposed bill HR 1004, effective for plan years beginning on or 
after January 1, 2013, “all or a portion of the employee’s balance” may be paid out as 
taxable compensation for the year in which the funds are distributed.  Such a 
distribution by an employer must be made to the employee “not later than the end of the 
7th month following the close of such plan year.”

For a copy of HR 1004, please click on the link provided below.

http://www.gpo.gov/fdsys/pkg/BILLS-112hr1004ih/pdf/BILLS-112hr1004ih.pdf

HAWAII ENACTS CIVIL UNION BILL

Governor Neil Abercrombie has signed into law Senate Bill 232 (SB 232) recognizing 
civil unions in the state of Hawaii.  The new law, which takes effect January 1, 2012, 
allows all couples, regardless of sexual orientation, to enter into a civil union.  In 
addition, SB 232 extends the same rights, benefits and protections of married couples 
to partners in a civil union. 

For a copy of SB 232, please click on the link provided below.

http://www.capitol.hawaii.gov/session2011/bills/SB232_HD1_.pdf

http://www.gpo.gov/fdsys/pkg/BILLS-112hr1004ih/pdf/BILLS-112hr1004ih.pdf
http://www.capitol.hawaii.gov/session2011/bills/SB232_HD1_.pdf
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2011 VERSION OF FORM 941 RELEASED BY IRS

The Internal Revenue Service (IRS) released Form 941 and Form 941 Instructions for 
2011.  Form 941, also known as the “Employer’s Quarterly Federal Tax Return” is used 
by employers to report wages paid to its employees. In addition Form 941 is used to 
report the amount of Federal income, Social Security and Medicare taxes withheld from 
the employee’s pay, the employer’s share of Social Security and Medicare taxes, and 
advance earned income credit payments made to employees. 

Some of the revisions to the 2011 Form 941 are as follows:  

Social Security and Medicare tax for 2011. The employee tax rate for Social Security 
is 4.2%.  The employer tax rate for Social Security remains unchanged at 6.2%.  The 
Medicare tax rate is 1.45% each for employers and employees.

Tax due on unreported tips.  A new line has been added to Form 941 for reporting 
Social Security and Medicare taxes on unreported tips.  An employer now reports the 
amount of the taxes shown on the Section 3121(q) Notice and Demand on line 5e of the 
employer’s Form 941 for the calendar year in which notice and demand is made. 

Qualified employer’s Social Security tax exemption expired.  The qualified 
employer’s exemption for their share (6.2%) of Social Security wages/tips paid to 
qualified employees expired on December 31, 2010.

COBRA premium assistance credit. The credit for COBRA premium assistance 
payments applies to premiums paid for employees involuntarily terminated between 
September 1, 2008 and May 31, 2010, and to premiums paid for up to 15 months.

Advance payments of earned income credit (EIC).  The option of receiving advance 
payroll payments of EIC is no longer available after December 31, 2010.  Individuals 
eligible for EIC in 2011 can still claim the credit when they file their federal income tax 
return.  Individuals who received advance payments of EIC in 2010 must file a 2010 
federal income tax return.

Federal deposit must be made by electronic funds transfer.  Beginning January 1, 
2011, you must use electronic funds transfer to make all federal tax deposits (such as 
deposits of employment tax, excise tax, and corporate income tax).  Form 8109 and 
8109-B, Federal Tax Deposit Coupon, cannot be used after December 31, 2010. 



6
Tech Flex: March 2011, Volume III

For a copy of the 2011 Form 941, please click on the link provided below:

http://www.irs.gov/pub/irs-pdf/f941.pdf

Please find below a link to the 2011 Form 941 Instructions:

http://www.irs.gov/pub/irs-pdf/i941.pdf

NEW HIRE REPORTING REQUIREMENTS MODIFIED 

As a result of the enactment of the Claims Resolution Act of 2010, effective June 8, 
2011, employers must report to the state Directory of New Hires, in addition to the 
information currently required, “the date services for remuneration were first performed 
by the employee.”

The Claims Resolution Act amended 42 USC 653a(b)(1)(A) to read (effective June 8, 
2011) as follows: 

“(b) Employer information.
   
(1) Reporting requirement.
      
(A) In general. Except as provided in subparagraphs (B) and (C), each employer shall 
furnish to the Directory of New Hires of the State in which a newly hired employee 
works, a report that contains the name, address, and social security number of the 
employee, the date services for remuneration were first performed by the employee, 
and the name and address of, and identifying number assigned under section 6109 of 
the Internal Revenue Code of 1986 [26 USCS § 6109] to, the employer.”

Consequently, effective as June 8, 2011, employers must provide the following 
information to the state Directory of New Hires in relation to each newly hired employee:

 The employee’s name, address, and social security number. 
 The employer’s name, address, and federal employer identification number 

(FEIN). 
 The date the employee first performed services for pay. 

For a copy of the Claims Resolution Act of 2010, please click on the link provided 
below. In relation to New Hire Reporting, refer to Section 802. 

http://www.gpo.gov/fdsys/pkg/BILLS-111hr4783enr/pdf/BILLS-111hr4783enr.pdf

http://www.irs.gov/pub/irs-pdf/f941.pdf
http://www.irs.gov/pub/irs-pdf/f941.pdf
http://www.irs.gov/pub/irs-pdf/i941.pdf
http://www.irs.gov/pub/irs-pdf/i941.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-111hr4783enr/pdf/BILLS-111hr4783enr.pdf
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MORE STATES  CONFORM TO AMENDED INTERNAL 

REVENUE CODE

As a result of health care reform, effective March 30, 2010, the Internal Revenue Code 
(IRC) was amended to provide that general exclusion from income in relation to federal 
income tax for medical expense reimbursements under an employer provided accident 
or health plan is extended to any child of an employee who has not attained age 27 as 
of the end of the taxable year. 

However, there are a number of states whose revenue code was not modified to 
conform to the amended IRC.  Consequently, the value of the benefits provided by the 
employer to the employee’s child could be taxable to the employee for state income tax 
purposes although excluded in relation to federal taxes. 

The states of Arizona, Idaho, Kentucky, Maine, Virginia and West Virginia have now 
amended their state revenue code to conform to the amended IRC and consequently if 
the value of employer provided coverage provided to the employee’s child is excluded 
for federal income tax purposes, it will also be excluded in relation to state income tax.   

For more information on the specific states, please refer to the summary below.

Arizona 

Due to the enactment of Arizona House Bill 2008, Arizona now conforms to Internal 
Revenue Code (IRC) in effect as of January 1, 2011, for tax years beginning after 2010 
(previously, January 1, 2010, for tax years beginning after 2009), including federal 
provisions enacted with retroactive effective dates in relation to Arizona's corporate 
income and personal income tax laws. This includes conformity to provisions of the 
Temporary Extension Act of 2010; the Hiring Incentives to Restore Employment Act; the 
Patient Protection and Affordable Care Act; the Health Care and Education 
Reconciliation Act of 2010; the Preservation of Access to Care for Medicare 
Beneficiaries and Pension Relief Act of 2010; the Dodd-Frank Wall Street Reform and 
Consumer Protection Act; the Small Business Jobs Act of 2010; the Claims Resolution 
Act of 2010; the Tax Relief, Unemployment Insurance Reauthorization, and Job 
Creation Act of 2010; and the Regulated Investment Company Modernization Act of 
2010. 

ARS 42 -1001 has been amended to read as follows: 

"Internal revenue code" means the United States internal revenue code of 1986, as 
amended and in effect as of January 1, 2010, 2011 including those provisions that 
became effective during 2009 2010 with the specific adoption of their retroactive 
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effective dates but excluding all changes to the code enacted after January 1, 2010 
2011.”

For a copy of Arizona HB 2008, please click on the link provided below:

http://www.azleg.gov/legtext/50leg/1r/bills/hb2008h.pdf

Idaho  

As a result of the enactment of Idaho House Bill 102 (HB 102), Idaho conforms to 
Internal Revenue Code (IRC) in effect as of January 1, 2011.  HB 102 is effective 
retroactively to January 1, 2010. 

Section 63-3004 of Idaho Code is amended to read as follows:

“63-3004. INTERNAL REVENUE CODE. (a) The term "Internal Revenue Code" means 
the Internal Revenue Code of 1986 of the United States, as amended, and in effect on 
the seventeenth first day of February January, 2009 2011.

(b) Provisions of the Internal Revenue Code amended, deleted, or added prior to the 
effective date of the latest amendment to this section shall be applicable for Idaho 
income tax purposes on the effective date provided for such amendments, deletions, or 
additions, including retroactive provisions.”

For a copy of HB 102, please click on the link provided below: 

http://www.legislature.idaho.gov/legislation/2011/H0102.pdf

Kentucky

Kentucky Governor Steven Beshear has signed H.B. 255, which conforms Kentucky tax 
law to the federal health care reform law. The federal law requires employers to extend 
health care coverage to employees’ adult children up to age 26.  Before the new bill in 
Kentucky, an employee’s child had to be younger than 19, or 24 if a full-time student, for 
the coverage to be provided on a tax-free basis.

KRS 141.010 has been amended in part to read: 

Exclude [for taxable years beginning after December 31, 1998], to the extent not 
already excluded from gross income, any amounts paid for health insurance, or the 
value of any voucher or similar instrument used to provide health insurance, which 
constitutes medical care coverage for the taxpayer, the taxpayer's spouse, and 

http://www.azleg.gov/legtext/50leg/1r/bills/hb2008h.pdf
http://www.legislature.idaho.gov/legislation/2011/H0102.pdf
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dependents, or for any person authorized to be provided excludable coverage by the 
taxpayer pursuant to the federal Patient Protection and Affordable Care Act of 2010, 
Pub. L. 111-148, or the Health Care and Education Reconciliation Act of 2010 Pub. L. 
111-152, during the taxable year. Any amounts paid by the taxpayer for health 
insurance that are excluded pursuant to this paragraph shall not be allowed as a 
deduction in computing the taxpayer's net income under subsection (11) of this section.

For a copy of H.B. 255, please click on the link provided below:

http://www.lrc.ky.gov/record/11RS/HB255/bill.doc

Maine

With the enactment of  Maine Public Law, Chapter 1, LD 100 Section P, MRSA §111 
has been amended to “mean the United States Internal Revenue Code of 1986 and 
amendments to that Code as of December 31, 2010. Note:  This amendment to the 
Maine revenue code is effective for tax years beginning on or after January 1, 
2010.

Maine Public Law, Chapter 1, LD 100 Section P states: 

“Sec. P-1. 36 MRSA §111, sub-§1-A,  as amended by PL 2009, c. 596, §1 and affected 
by §2, is further amended to read: 

1-A. Code.   "Code" means the United States Internal Revenue Code of 1986 and 
amendments to that Code as of March 2 December 31, 2010.

Sec. P-2. Application. This Part applies to tax years beginning on or after January 1, 
2010 and to any prior tax years as specifically provided by the United States Internal 
Revenue Code of 1986 and amendments to that Code as of December 31, 2010.”

For a copy of Maine Public Law, Chapter 1, LD 100, please click on the link provided 
below: 

http://www.mainelegislature.org/legis/bills/bills_125th/chappdfs/PUBLIC1.pdf

For a copy of the “Maine Revenue Services Supplemental Budget Enacted Tax Law 
Changes”, please click on the link provided below: 

http://www.state.me.us/revenue/homepage_files/supplemental_summary_2011.pdf

http://www.lrc.ky.gov/record/11RS/HB255/bill.doc
http://www.mainelegislature.org/legis/bills/bills_125th/chappdfs/PUBLIC1.pdf
http://www.state.me.us/revenue/homepage_files/supplemental_summary_2011.pdf
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Virginia

As a result of the enactment of Virginia House Bill 1874, Virginia now conforms to 
Internal Revenue Code (IRC) in effect as of December 31, 2010.  

§ 58.1-301 of the Code of Virginia is amended and reenacted as follows:

“§ 58.1-301. Conformity to Internal Revenue Code.

A. Any term used in this chapter shall have the same meaning as when used in a 
comparable context in the laws of the United States relating to federal income taxes, 
unless a different meaning is clearly required.

B. Any reference in this chapter to the laws of the United States relating to federal 
income taxes shall mean the provisions of the Internal Revenue Code of 1954, and 
amendments thereto, and other provisions of the laws of the United States relating to 
federal income taxes, as they existed on January 22, 2010 December 31, 2010…”

For a copy of Virginia House Bill 1874, please click on the link provided below:

http://lis.virginia.gov/cgi-bin/legp604.exe?111+ful+CHAP0002+pdf

West Virginia  

West Virginia has enacted legislation (SB 215) that adopts federal income tax laws in 
effect after December 31, 2009, and prior to January 1, 2011, for purposes of computing 
West Virginia personal income tax liability. 

§11-21-9 of the West Virginia statutes has been amended to read as follows:

“(a) Any term used in this article has the same meaning as when used in a comparable 
context in the laws of the United States relating to income taxes, unless a different 
meaning is clearly required. Any reference in this article to the laws of the United States 
means the provisions of the Internal Revenue Code of 1986, as amended, and any 
other provisions of the laws of the United States that relate to the determination of 
income for federal income tax purposes. All amendments made to the laws of the 
United States after December 31, 2009, but prior to January 1, 2011, shall be given 
effect in determining the taxes imposed by this article to the same extent those changes 
are allowed for federal income tax purposes, whether the changes are retroactive or 
prospective, but no amendment to the laws of the United States made on or after 
January 1, 2011, shall be given any effect.”

http://lis.virginia.gov/cgi-bin/legp604.exe?111+ful+CHAP0002+pdf
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For a copy of WV SB 215, please click on the following link: 

http://www.legis.state.wv.us/Bill_Text_HTML/2011_SESSIONS/RS/pdf_bills/sb215%20
enr.pdf

FURTHER CALIFORNIA GUIDANCE ON TAXATION  OF 

ADULT CHILD COVERAGE

As noted in the February 2010 Tech Flex [LINK] the California Franchise Tax Board 
(CFTB) and the Employment Development Department (EDD) provided further 
clarification on California's lack of adoption of federal tax relief for certain adult child 
health benefits for state tax purposes.   

The EDD has now provided the following updated guidance which discusses legislation 
that (if passed) will bring California tax law into conformity with federal tax law as related 
to the treatment of health care benefits for adult children. 

“Updated Information Related to Adult Child Health Care Premiums

NOTE: This is an update to the original guidance posted on the Employment 
Development Department’s site under Payroll Taxes News on January 24, 2011.

This announcement provides clarifying information on tax related matters as a result of 
the federal Patient Protection and Affordable Care Act and the Health Care Education 
and Reconciliation Act. Both of these federal provisions were enacted in March 2010. 
The new federal law requires group health care plans and health insurance issuers to 
extend health care coverage to adult children until the child turns 26 years of age.

Furthermore, federal provisions enacted under these legislative measures allow for 
medical expenses to be excluded or deducted from a parent’s federal personal income 
tax liability if the child has not attained the age of 27 by the end of the tax year.

The extended coverage to adult children under the federal legislation referenced above 
is not considered wages that are subject to Unemployment Insurance (UI), Employment 
Training Tax (ETT), or State Disability Insurance (SDI), taxes. Existing State law, 
Section 931 of the California Unemployment Insurance Code (CUIC) excludes 
payments for employer-provided coverage under accident or health plans to a 
dependent from being considered taxable income for UI, ETT, or SDI purposes. 

Section 931 of the CUIC does not apply to California Personal Income Tax (PIT) 
provisions. The fair market value for health care coverage to an adult child under the 
new federal provision is considered reportable income for California PIT purposes and 

http://www.legis.state.wv.us/Bill_Text_HTML/2011_SESSIONS/RS/pdf_bills/sb215%20enr.pdf
http://www.legis.state.wv.us/Bill_Text_HTML/2011_SESSIONS/RS/pdf_bills/sb215%20enr.pdf
http://westnsc.adp.com/fsa%5Fcobra/tf/Tech_Flex_Newsletter_February_2011.pdf
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subject to California PIT withholding. The fair market value of the health care coverage 
is set at the discretion of the employer.

Assembly Bill (AB) 36, currently in the legislative process, will bring California into 
conformity with the Federal Health Care Acts. If AB 36 is signed into law, State law will 
contain conforming provisions that will no longer consider health care payments for 
adult children as income for California PIT purposes and therefore not subject to 
California PIT withholding. Please visit our Web site for status updates regarding this 
legislation.

For additional information, review the Young Adults and the Affordable Care Act FAQs 
from the U.S. Department of Health & Human Services Web site.”

To directly access the EDD website, please click on the link provided below.

http://www.edd.ca.gov/Payroll_Taxes/Updated_Information_Related_to_Adult_ChildHea
lth_Care_Premiums.htm 

http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.hhs.gov/ociio/regulations/adult_child_faq.html
http://www.edd.ca.gov/Payroll_Taxes/Updated_Information_Related_to_Adult_ChildHealth_Care_Premiums.htm
http://www.edd.ca.gov/Payroll_Taxes/Updated_Information_Related_to_Adult_ChildHealth_Care_Premiums.htm
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MINNESOTA MODIFIES  GUIDANCE ON RECIPROCITY  

In the October 2009 Tech Flex [LINK] it was announced that effective January 1, 2010, 
Minnesota would terminate the income reciprocity agreement with Wisconsin. As a 
result, residents of one state who work in the other state would be required to file 
returns and pay taxes for both states beginning in 2010.

The Minnesota Department of Revenue has now issued via Income Tax Fact Sheet 4 
revised guidance in relation to the state’s personal income tax reciprocity agreements 
with Michigan and North Dakota. The revised information provided also addresses 
among others the following topics.

 How to report nonresident income assignable to Minnesota that is not covered under 
reciprocity.

 How to report income tax withheld on reciprocity income.

 Information for taxpayers that moved to Minnesota during the tax year.

For a copy of Income Tax Fact Sheet 4, please click on the link provided below. 

http://taxes.state.mn.us/withholding/documents/tax_information_factsheets_wfs4.pdf

Please contact ADP National Account Services for further information at:
21520 30th Drive SE Suite 200 Bothell, WA 98021Phone: (425) 415-4800 Fax: (425) 482-4527

ADP National Account Services does not make any representation or warranty that the information contained in this newsletter, 
when used in a specific and actual situation, meets applicable legal requirements.  This newsletter is provided solely as a courtesy 
and should not be construed as legal advice.  The information in this newsletter represents informational highlights and should not 
be considered a comprehensive review of legal and compliance activity.  Your legal counsel should be consulted for updates on law 
and guidance that may have an impact on your organization and the specific facts related to your business.

**Please note that the information provided in this document is current as of the date it is originally published.**

http://westnsc.adp.com/fsa_cobra/tf/Tech_Flex_Newsletter_October_2009.pdf%20
http://westnsc.adp.com/fsa_cobra/tf/Tech_Flex_Newsletter_October_2009.pdf%20
http://westnsc.adp.com/fsa_cobra/tf/Tech_Flex_Newsletter_October_2009.pdf%20
http://taxes.state.mn.us/withholding/documents/tax_information_factsheets_wfs4.pdf
http://taxes.state.mn.us/withholding/documents/tax_information_factsheets_wfs4.pdf

