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A CLOSER  LOOK AT HEALTH CARE REFORM

As reported in the March 2010 Tech Flex [LINK], President Obama signed into law the 
“Patient Protection and Affordable Care Act (HR 3590) and ‘‘Health Care and Education 
Affordability Reconciliation Act of 2010’’ (HR 4872) which resulted in the enactment of 
what is commonly referred to as health care reform.

A review of the enacted health care reform legislation has revealed a number of 
provisions that appear to impact employee benefits and employer payroll processes.  A 
brief summary of these pieces of the legislation are provided below.  However, it is 
important to note that as additional guidance is released including regulations, it is 
anticipated that the number of provisions impacting employee benefits and payroll 
processing may increase.  ADP will continue to monitor the regulatory environment. 

Throughout the Health Care Reform Summary a number of terms of significance will 
appear frequently.  A definition of these terms is provided below and it will be helpful for 
the reader to be familiar with these definitions prior to reviewing the remainder of the 
article.  Note:  These defined terms will be capitalized throughout the Summary.  

DEFINITIONS 

Essential Health Benefits: Benefits that are required to be included as part of any 
Qualified Health Plan that is made available through an Exchange. The scope of 
Essential Health Benefits is intended to be equal to the scope of benefits provided 
under a typical employer plan, as defined by the Secretary of the Health and Human 
Services. Essential Health Benefits include items and services covered within the 
following general categories:

a. Ambulatory patient services;
b. Emergency services;
c. Hospitalization;
d. Maternity and newborn care;
e. Mental health and substance use disorder services, including behavioral health 
treatment;
f. Prescription drugs;
g. Rehabilitative and habilitative services and devices;
h. Laboratory services;
i. Preventative and wellness services and chronic disease management; and
j. Pediatric services, including oral and vision care.

Exchange: A governmental agency or nonprofit entity that is established by the state 
for the purpose of making Qualified Health Plans available to qualified individuals and 
qualified employers.

http://www.adp.com/tools-and-resources/newsletters/tech-flex.aspx%20
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Full-Time Employee: An employee is considered fulltime if he/she is employed on 
average for at least 30 hours of service per week.

Grandfathered Plan:  A Group Health Plan (self or fully insured) that is in effect on 
March 23, 2010. A Grandfathered Plan retains grandfathered status even if (i) family 
members of a participant who was enrolled in the Grandfathered Plan on March 23, 
2010, are permitted to enroll in the Plan after March 23, 2010; and (ii) new employees 
and their families are permitted to enroll in the plan after March 23, 2010. A 
Grandfathered Plan also includes any health insurance coverage maintained pursuant 
to one or more collective bargaining agreements between employee representatives 
and one or more employers that was ratified before March 23, 2010.

Group Health Plan: means an employee welfare benefit plan providing medical care to 
participants or beneficiaries directly or through insurance, reimbursement, or otherwise. 
Such term shall not include any plan substantially all of the coverage under which is for 
qualified long-term care services.

Health Insurance Issuer: An insurance company, insurance service, or insurance 
organization (including a health maintenance organization) which is licensed to engage 
in the business of insurance in a state and which is subject to state law which regulates 
insurance, and does not include a Group Health Plan.

Large Employer:  

a. For purposes of applying the employer penalties, an employer who employed an 
average of at least 50 Full-Time Employees on business days during the preceding 
calendar year, applying the controlled group rules. 

b. For purposes of eligibility to participate in the Exchange, an employer who employed 
an average of at least 101 employees on business days during the preceding calendar 
year, applying the controlled group rules, and who employs at least one employee on 
the first day of the plan year. However, for plan years beginning before January 1, 2016, 
individual states can elect to define Large Employer as an employer who employed an 
average of at least 51 employees.

Minimum Essential Coverage: Coverage under Medicare, Medicaid, CHIP, TRICARE 
for Life, the Veteran's health care program, the Peace Corps volunteer program, an 
Eligible Employer Sponsored Plan, a health plan offered in the individual market, a 
Grandfathered Plan or a state health benefits risk pool. Excepted Benefits are not 
treated as Minimum Essential Coverage.
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Qualified Health Plan: A fully-insured Group Health Plan that (i) has been certified that 
it meets the criteria for certification in an Exchange; (ii) provides an Essential Health 
Benefits Package; and (iii) is offered by a Health Insurance Issuer that is licensed to 
offer health insurance coverage in that state and meets certain other requirements.

HEALTH CARE  REFORM SUMMARY

EXPANSION OF ADOPTION CREDIT AND ADOPTION ASSISTANCE PROGRAMS

Effective Date:  For tax years beginning on or after January 1, 2010

Summary: For taxable years beginning in 2010, the maximum amount of the income 
exclusion for employer provided adoption assistance in increased to $13,170 from 
$12,170.  This amount will be adjusted for inflation for tax years beginning in 2011.  In 
addition, the income exclusion is extended through December 31, 2011, from the 
current expiration date of December 31, 2010.  The credit is also changed to a 
refundable credit.

ELIMINATION OF MEDICARE PART D DONUT HOLE    

Effective Date:  For plan beginning on or after January 1, 2010 

Summary:  Immediately decreases the Medicare Part D (drug coverage) “donut hole” 
(gap in coverage) with complete elimination by the year 2020.  Part D beneficiaries who 
hit the donut hole in 2010 will receive a $250 rebate.  Those who reach it in 2011 are 
eligible for a 50 percent discount on brand name drugs. In addition, effective in 2010, 
preventive care is free of co-payments and deductibles. 

TAX EXCLUSION FOR EMPLOYER-PROVIDED COVERAGE FOR ADULT 
CHILDREN THROUGH AGE 26   

Effective Date:  March 30, 2010

Summary: As of March 30, 2010, the date of enactment of HR 4872, the general 
exclusion from income for medical expense reimbursements under an employer 
provided accident or health plan is extended to any child of an employee who has not 
attained age 27 as of the end of the taxable year.  This change also applies to the 
exclusion for employer-provided health coverage for injuries for sickness for such a 
child.  As a result, it also appears that an employee’s child’s expenses could be 
reimbursed under a health FSA even where that child is not a tax dependent.  NOTE:  
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For this purpose, a child is defined as an individual who is “a son, daughter, stepson, or 
stepdaughter of the taxpayer.”  In addition, an adopted child or eligible foster child may 
also qualify. 

AUTOMATIC ENROLLMENT FOR EMPLOYEES OF LARGE EMPLOYERS

Effective Date:  Unclear in Legislation  

Summary: Employers with more than 200 Full -Time Employees who offer at least one 
health plan option are required to automatically enroll new Full -Time Employees in a 
benefit option and continue the enrollment of current employees in a health benefit 
offered by the employer.  An employee is considered Full - Time if he/she is employed 
on average for at least 30 hours of service per week. Any automatic enrollment program 
must include adequate notice and the opportunity for an employee to opt out of any 
coverage the individual or employee was automatically enrolled in.  

EXTENSION OF DEPENDENT AGE TO AGE 26  

Effective Date:  For plan years beginning six months after March 23, 2010.  For 
calendar year plans, January 1, 2011.   For a non-calendar year plan, the first plan 
year commencing on or after September 23, 2010. 

Summary: A Group Health Plan and a Health Insurance Issuer offering group or 
individual health insurance coverage that provides dependent coverage of children must 
continue to make coverage available for an adult child (married or unmarried) until the 
child reaches age 26.  HOWEVER, a plan is not required to offer coverage to an 
employee’s grandchild even if the employee’s child is receiving coverage. NOTE: For 
plan years beginning before January 1, 2014, a plan is not required to offer 
coverage to the dependent child if he/she is eligible to enroll in an employer-
sponsored health plan.  In addition, a plan which does not offer dependent coverage 
is not required to begin to do so. 

GROUP HEALTH PLAN INFORMATION TO HEALTH AND HUMAN SERVICES

Effective Date:  Effective for plan years beginning on or after September 23, 2010

Summary: Group Health Plans (self and fully insured) must provide information 
regarding the following to Health and Human Services, applicable state insurance 
commissioner and make the information publicly available:

 Claims payment policies and practices.
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 Periodic financial disclosures.
 Data on enrollment.
 Data on disenrollment.
 Data on the number of claims that are denied.
 Data on rating practices.
 Information on cost-sharing and payments with respect to any out-of-network 

coverage.
 Information on enrollee and participant rights.
 Other information as determined appropriate by the HHS.  

The information must be provided in “plain language.”  Per the statute, the term “plain 
language” means language that the intended audience, including individuals with limited 
English proficiency, can readily understand and use because that language is concise, 
well-organized, and follows other best practices of plain language writing.

Grandfathered Plans are exempt from this provision.  

LIFETIME OR ANNUAL LIMITS RESTRICTED  

Effective Date:  For plan years beginning on or after September 23, 2010 

Summary:  Self insured and fully insured Group Health Plans may not establish lifetime 
or annual limits on the dollar amount of benefits for any participant or beneficiary.  
However, Group Health Plans are allowed to place annual or lifetime benefits that are 
not Essential Benefits.  For plan years commencing prior to January 1, 2014, Group 
Health Plans may place reasonable restrictions on annual limits (but not lifetime limits) 
that apply to Essential Health Benefits.

This provision applies to Grandfathered Plans. 

COVERAGE RECISSION PROHIBITED   

Effective Date:  For plan years beginning on or after September 23, 2010 

Summary:  Group Health Plans (self and fully insured) may not rescind coverage from 
a participant EXCEPT in cases of fraud or misrepresentation.  

This provision applies to Grandfathered Plans.
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PREVENTIVE HEALTH SERVICES MANDATED COVERAGE   

Effective Date:  For plan years beginning on or after September 23, 2010 

Summary:  Group Health Plans (self and fully insured) must provide coverage without 
cost sharing such as co-payment or deductibles for the following.

 United States Preventive Services Task Force recommended preventive care 
services. 

 Immunizations recommended by the Centers for Disease Control and Prevention.

 Preventive care and screenings for infants, children, adolescents and women 
provided for in guidelines supported by the Health Resources and Services 
Administration. 

Grandfathered Plans are exempt from this provision.

105 NONDISCRIMINATION RULES EXTENDED  

Effective Date:  For plan years beginning on or after September 23, 2010 

Summary:  The Internal Revenue Code Section 105(h) rules preventing Group Health 
Plans from discriminating in favor of highly compensated employees in relation to 
eligibility and benefits is extended to fully-insured Group Health Plans.  Historically 
these rules have only applied to self-insured Group Health Plans. 

Grandfathered Plans are exempt from this provision.

PRE-EXISTING CONDITION EXCLUSIONS PROHIBITED – PART 1  

Effective Date:  For plan years beginning on or after September 23, 2010 

Summary:  Effective for plan years beginning on or after September 23, 2010, a Group 
Health Plan (whether self or fully insured) may not impose any pre-existing condition 
exclusion for a child under the age of 19.

This provision applies to Grandfathered Plans.
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WELLNESS PROGRAM DISCLOSURES   

Effective Date:  For plan years beginning on or after September 23, 2010

Summary:  Wellness programs may not require the disclosure or collection of any 
information from an individual relating to the possession of firearms and may not base 
premiums, discounts, rebates or rewards based on firearm or ammunition ownership.

REQUIRED CLAIMS PROCEDURES: INTERNAL APPEALS PROCESS AND 
EXTERNAL CLAIMS REVIEW   

Effective Date:  For plan years beginning on or after September 23, 2010

Summary: Internal Appeals Process - Group Health Plans (self and fully insured) 
offering group or individual health insurance coverage must implement an appeals 
process for appeals of coverage determinations and claims.  The Group Health Plan 
and/or Health Insurance Issuer must at a minimum: (1) provide notice to enrollees, in a 
“culturally and linguistically appropriate manner, “of available internal appeals 
processes, and the availability of any applicable office of health insurance consumer 
assistance or ombudsman established under health care reform to assist participants 
with the appeals processes; and (2) allow an enrollee to review their file, to present 
evidence and testimony as part of the appeals process, and to receive continued 
coverage pending the outcome of the appeals process.

In addition, a Group Health Plan and a Health Insurance Issuer must initially implement 
the required claims and appeals procedures as required under the Employee 
Retirement Income Security Act (ERISA) and update this procedure in accordance with 
any modified requirements. 

Summary: External Claims Review - A fully insured Group Health Plan must establish 
an external review process that meets the requirements of the applicable state law and 
at a minimum affords the protections outlined under the Uniform External Review Model 
Act as created by the National Association of Insurance Commissioners.  Self-insured 
plans must create an external review process that meets the mandates as required to 
be provided by Health and Human Services.                     

Grandfathered Plans are exempt from this provision.
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HEALTH FSA REIMBURSEMENTS LIMITED TO PRESCRIBED MEDICINES AND 
DRUGS  

Effective Date:  Expenses incurred on or after January 1, 2011

Summary: Commencing with tax years beginning after December 31, 2010, 
reimbursements from a health flexible spending account (health FSA) will only be 
allowed for a prescribed medicine or drug or insulin.   Such determination is made 
regardless of whether the medicine or drug is available without a prescription (i.e. an 
OTC medicine/drug).  Consequently, an item such as Claritin that can be purchased 
without a doctor’s prescription is still eligible to be reimbursed under a health FSA 
based on a doctor’s recommendation (prescription).  In addition, the limitation was 
specifically crafted in relation to medicines and drugs.  Therefore, items that would not 
be considered medicines and drugs, such as band-aids, condoms, ice-packs, etc. would 
not be impacted by this new regulation and would still qualify as reimbursable under the 
health FSA. It is important to note that the provision effective date is January 1, 
2011, regardless of plan year.  For example, a July 1, 2010 through June 30, 2011 
plan would need to begin to adhere to the medicine and drug only if prescribed 
rule mid plan year effective January 1, 2011.  

INCLUSION OF COST OF EMPLOYER-SPONSORED HEALTH COVERAGE ON W–2

Effective Date:  For tax years beginning on or after January 1, 2011 

Summary: Employers will have to report the total cost of employer-provided health 
coverage on employees’ Forms W-2, effective for tax years beginning after 2010 (Forms 
W-2 for 2011 filed in 2012). For example, if an employee enrolls in employer-sponsored 
health insurance coverage under a major medical plan, a dental plan, and a vision plan, 
the employer must report the total value of the combination of all of these health related 
insurance policies. The cost of coverage will be determined by calculating the applicable 
premiums under the rules for COBRA continuation coverage. This means that the 
amount reported will incorporate both the employer and employee share of the 
premium.  But if the plan provides for the same COBRA premium for individual and 
family coverage, the plan will have to calculate separate premiums for this purpose. 

Note: This requirement does not apply to the amount of salary reduction 
contributions to a health Flexible Spending Account (health FSA) under a 
cafeteria plan or to amounts contributed to an Archer Medical Savings Account 
(MSA) or Health Savings Account (HSA).
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INCREASED PENALTY ON NONQUALIFIED HEALTH SAVINGS ACCOUNT (HSA) 
DISTRIBUTIONS

Effective Date:  HSA distributions made on or after January 1, 2011 

Summary:  The excise tax for nonqualfied distributions from an HSA is increased from 
10 percent to 20 percent effective for distributions occurring on or after January 1, 2011.   

CREATION OF SIMPLE CAFETERIA PLANS   

Effective Date:  For plan years beginning on or after January 1, 2011

Summary:  Employers who employ an average of 100 or fewer employees in the 
preceding two years is allowed to implement a “Simple Cafeteria Plan” by meeting 
certain contribution, eligibility, and participation requirements as follows.

Contribution Requirements:  Employer must make contributions to qualified benefits 
under the cafeteria plan (regardless of whether the employee makes salary reduction 
contributions) in an amount equal to: (1) a uniform percentage (no less than two 
percent) of an employee’s compensation for plan year OR (2) the lesser of six percent 
of an employee’s plan year compensation or twice the amount of the salary reduction 
amounts to the employee.

Eligibility / Participant Requirements:  All employees who had at least 1,000 hours of 
service in the preceding year must be eligible to participate and be able to elect any 
benefit offered through the cafeteria plan. 

If these requirements are met, the plan is considered to have met the Section 125 
nondiscrimination requirements.  Note: Employers who establish a “Simple 
Cafeteria Plan” and later employ more than 100 employees may continue to offer 
the “Simple Cafeteria Plan” until the employer reaches 200 employees. 

FORM 1099-MISC EXPANDED INFORMATION REPORTING

Effective Date:  For payments made on or after January 1, 2012 

Summary:  Form 1099-MISC must be provided to all corporate service providers 
receiving more than $600 per year for services or property.  Consequently, the 
exception for payments made to corporations is eliminated.  Historically, the Form 1099-
MISC distribution requirement only applied to non-corporate service providers.  
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UNIFORM NOTICE OF COVERAGE REQUIREMENTS

Effective Date:  Notices must be provided no later than March 23, 2012  

Summary: No later than March 23, 2012, the plan administrator in the case of a self-
insured plan, or the insurer in the case of a fully-insured plan must prepare and 
distribute a paper or electronic summary of coverage describing the benefits and 
coverage under the plan to participants prior to enrollment.  This document also must be 
provided at each open enrollment period.  This notification requirement is in addition to 
the required ERISA Summary Plan Description (SPD).  Finally, the plan or issuer must 
notify plan participants of material changes to the coverage reflected in the most recent 
summary provided no less than 60 days in advance of the effective date of the 
coverage modification. NOTE:  Although church and governmental plans are 
exempt from providing the SPD under ERISA, such plans are NOT exempt from 
providing the “Uniform Notice of Coverage.”

Under this new requirement, Health and Human Services is required to provide 
standards for developing this summary by March 23, 2011 and plans will be required to 
distribute the new summary by March 23, 2012.  Penalty for willful noncompliance is 
$1,000 per failure. 

The required notice must meet the following requirements. 

 Be written in a “culturally and linguistically appropriate manner and utilize 
terminology understandable by the average plan enrollee.”

 No more than four pages in length with print no smaller than 12 point font. 

 State whether the Group Health Plan:
o Provides Minimum Essential Coverage
o Pays less than 60 percent of the total cost of benefits provided under the 

plan.

 Contain certain content including:
o Description of coverage and cost-sharing (deductibles, co-pays) under the 

plan.
o Information on exceptions, reductions and limitations on coverage.
o Renewability and continuation of coverage provisions.
o A “coverage facts label that includes examples to illustrate common benefits 

scenarios, including pregnancy and serious or chronic medical conditions and 
related cost sharing.”

o Contact numbers and web addresses where the actual group certificate or 
policy may be obtained.  
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IMPOSITION OF FEDERAL PREMIUM TAX    

Effective Date:  Beginning first plan year ending after September 30, 2012  

Summary: Effective for the first plan year ending after September 30, 2012, the plan 
sponsor (employer in the case of a single employer plan) must pay a tax of $1 multiplied 
by the average number of lives covered under the policy and $2 the following plan year 
to finance a “comparative effectiveness research program.” The amount of the tax will 
indexed for inflation annually and will cease to exist for plan years ending after 
September 30, 2019.   

 
MEDICARE TAX INCREASE ON HIGH EARNERS

Effective Date:  For compensation received or after January 1, 2013  

Summary: Effective for wages paid on or after January 1, 2013, the Medicare tax rate 
increases from 1.45 percent to 2.35 percent on wages earned above $200,000 for 
single filers and $250,000 for joint filers ($125,000 for a married individual filing 
separately).   This increase only applies to the employee portion of the Federal 
Insurance Contributions Act (FICA) tax. Consequently, employers do not have to match 
the increased Medicare tax amount from employee’s wages. However, employers are 
still responsible for the withholding and reporting obligations with respect to the 
increased employee Medicare tax.  If an employer fails to withhold and deposit the 
additional Medicare tax amount AND the employee pays it with their tax return, the 
employer will not be required to pay the missed amount, but the employer will be 
subject to penalties for the failure to withhold the tax. 

NOTE:   The employer is required to withhold the increased amount from all 
workers with wages exceeding $200,000 regardless of the marital status claimed 
on the employee’s Form W-4. Over and under withholding for the employee will 
be reconciled upon the filing of his/her tax return. 

LIMIT ON HEALTH FSA CONTRIBUTIONS

Effective Date:  Tax years beginning on or after January 1, 2013 

Summary: Effective for tax years beginning January 1, 2013, health care flexible 
spending accounts (health FSA) salary reductions are limited to $2,500 each year.  The 
limit is indexed for inflation based on the consumer price index (CPI) beginning in 2014. 
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NEW MEDICARE TAX ON INVESTMENT INCOME

Effective Date:  For tax years beginning on or after January 1, 2013

Summary: Beginning on January 1, 2013, a 3.8 percent tax on unearned income (e.g. 
interest, dividends, royalties, annuities, rents) will be implemented on those with 
incomes exceeding $200,000 for single filers or $250,000 for joint filers.  However, this 
additional tax is paid by the individual when the individual files his/her tax return. This 
new tax does NOT affect employers in relation to their withholding and reporting 
obligations. 

ELIMINATION OF MEDICARE PART D SUBSIDY DEDUCTION    

Effective Date:  For tax years beginning on or after January 1, 2013 

Summary:  The employer deduction permitted for amounts allotted to the Medicare 
Retiree Part D subsidy is eliminated.  Consequently, employers who receive a subsidy 
from the federal government for maintaining retiree prescription drug coverage will no 
longer be allowed to tax deduct the subsidy amount.

EMPLOYER PROVISION OF EXCHANGE INFORMATION TO EMPLOYEES

Effective Date:  March 1, 2013 

Summary: Employers must provide written notices to employees regarding the 
“Exchange” coverage option to employees no later than March 1, 2013 and to 
employees hired on or after March 1, 2013 “at the time of hiring.”  An “Exchange” is a 
governmental agency or nonprofit entity that is established by the state for the purpose 
of making Qualified Health Plans available to qualified individuals and qualified 
employers.

The required notice must provide the employee with the following information. 

 The existence of the Exchange option including a description of the Exchange 
services and information on how to contact the Exchange.

 The employee’s eligibility for a subsidy under the Exchange if the employer pays 
less than 60 percent of the total cost of benefits.

 If the employee purchases a policy through the Exchange, he/she will lose the 
employer contribution for any health benefits offered by the employer and that all or 
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a portion of the contribution may be excludable from federal income taxes under the 
free choice voucher provision.       

CERTIFY ELECTRONIC TRANSACTION STANDARDS COMPLIANCE TO HHS

Effective Date:  Not Later Than December 31, 2013 OR December 31, 2015

Summary: Plans must implement certain electronic transactions and certify compliance 
with the standards to Health and Human Services (HHS).  The deadline for certification 
to the HHS depends on the type of transaction:

The following transactions must be certified in relation to compliance to the HHS no 
later than December 31, 2013.

 Eligibility for a Health Plan (270/271).
 Health Claim Status (276/277).
 Electronic Funds Transfers.
 Health Care Payment and Remittance Advice (835). 

The following transactions must be certified in relation to compliance to the HHS no 
later than December 31, 2015.

 Health Claims or Equivalent Encounter Information (837).
 Enrollment and Disenrollment in a Health Plan (834).
 Health Plan Premium Payments (820).
 Health Claims Attachments, Referral Certification and Authorization (278).

EMPLOYERS REPORT OF HEALTH INSURANCE COVERAGE TO INTERNAL 
REVENUE SERVICE

Effective Date:  January 1, 2014

Summary: Employers that provide Minimum Essential Coverage are required to file a 
report with the Internal Revenue Service (IRS) by January 31st of the following year that 
provides the information regarding in relation to individuals covered under the Minimum 
Essential Coverage in the previous year.  

 Name, address and tax identification number (TIN) (e.g. social security number) of 
the primary insured and the name and TIN of each other individual obtaining 
coverage under the policy.
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 Dates during which such individual was covered under Minimum Essential Coverage 
during the calendar year.

 The portion of the premium (if any) required to be paid by the employer. 

 Any other information as required by the IRS. 

In addition, every person (e.g. employer) who is required to file the above described 
report with the IRS must provide by no later than January 31st of the following year to 
which the report pertains, a written statement to each individual whose information was 
required to be included in the report showing:

 Name and address of the person (employer) required to file the report with the IRS 
and the phone number of a contact person. 

 The information required to be shown on the report with respect to such individual.

LARGE EMPLOYERS REPORT TO INTERNAL REVENUE SERVICE

Effective Date:  January 1, 2014

Summary: Large Employers must provide an annual report to the Internal Revenue 
Service (IRS) “at such time as the Secretary may prescribe” containing the following 
information: 

 The name, date, and employer identification number of the employer.

 A certification as to whether the employer offers to its Full-Time Employees (and 
their dependents) the opportunity to enroll in Minimum Essential Coverage under an 
eligible employer-sponsored plan.

 The length of any waiting period related to the coverage. 

 The months during the calendar year for which coverage under the plan was 
available.

 The monthly premium for the lowest cost option in each of the enrollment categories 
under the plan.

 The applicable Large Employer’s share of the total allowed costs of benefits 
provided under the plan.
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 The number of Full -Time Employees for each month during the calendar year.

 The name, address, and tax identification number (TIN) (e.g. social security number) 
of each Full-Time Employee during the calendar year and the months (if any) during 
which such employee (and any dependents) were covered under any such health 
benefits plans. 

 Any other information as the IRS may require.

In addition, any person (e.g. employer) required to make the annual report described 
above must provide to each Full -Time Employee whose information is required to be 
contained in the annual report, a “written statement” showing:

 The name and address of the person (employer) required to file the annual report 
and the phone number of the information contact for such person.

 The information required to be shown on the annual report with respect to such 
individual.

The written statement must be furnished on or before January 31 of the year following 
the calendar year for which the report to the IRS was required to be filed. 

PROHIBITS WAITING PERIODS GREATER THAN 90 DAYS 

Effective Date:  Plan years beginning on or after January 1, 2014 

Summary:  Self insured and fully insured Group Health Plans may not impose waiting 
periods in excess of 90 days in relation to enrollment in coverage. 

This requirement applies to Grandfathered Plans.
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PRE-EXISTING CONDITION EXCLUSIONS PROHIBITED – PART 2  

Effective Date:  For plan years beginning on or after January 1, 2014

Summary:  Effective for plan years beginning on or after Jnauary 1, 2014, a Group 
Health Plan (whether self or fully insured) may not impose any pre-existing condition 
exclusion on any plan participant. 

This requirement applies to Grandfathered Plans.

 
LIMITS ON PARTICIPANT COST SHARING   

Effective Date:  For plan years beginning on or after January 1, 2014

Summary:  Group Health Plans, both fully insured and self insured must limit out-of 
pocket expenses such as deductibles and co-pays incurred by participants.  The 
maximum out-of-pocket expenses are limited to the “high deductible health plan” limits.  
For example, the limits in 2010 in relation to a high deductible health plan are $5,950 for 
single coverage and $11,900 for family coverage.

In addition, deductibles cannot exceed $2,000 for single coverage and $4,000 for any 
other coverage subject to inflation adjustments after 2014.  However, deductibles may 
be increased by the amount of reimbursement available to participants under a 
health FSA.  
  
Grandfathered plans are exempt from provision. 

WELLNESS PROGRAM REQUIREMENTS    

Effective Date:  For plan years beginning on or after January 1, 2014 

Summary:  A wellness program can be implemented by an employer that provides a 
reward such as a discounted premium or rebate without violating the applicable 
nondiscrimination rules if the following requirements are met: 

 If the reward is based on the participant meeting a health standard, the reward must 
be made available to all similarly situated individuals.

 Where the reward is based on the participant satisfying a health standard, the 
program is permitted if:
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o The reward is not greater than 30 percent of the cost of the health plan’s 
coverage including both employee and employer share of the premium.  
Currently the reward limit is 20 percent.

o The program is “reasonably” designed to promote or prevent disease.

o Program eligible individuals are afforded the opportunity to earn the reward at 
least once per year.

o The full award is available to all similarly situated individuals.

o Alternatives for earning the full award is provided to individuals who are 
unable to meet the standard due to a health condition and such alternatives 
are explained in the plan materials.

PROVISION OF FREE CHOICE VOUCHERS FOR LOW-INCOME EMPLOYEES

Effective Date:  January 1, 2014  

Summary:  Employers that offer Minimum Essential Coverage and contribute toward 
the cost of the coverage premium must provide “free choice vouchers” to eligible 
employees for the purchase of a Qualified Health Plan through an Exchange.  The 
amount of any free choice voucher provided must be equal to the monthly portion of the 
cost of the eligible employer sponsored plan which would have been paid by the 
employer if the employee were covered under the plan with respect to which the 
employer pays the largest portion of the cost of the plan. The amount must be equal to 
the amount the employer would pay for an employee with self-only coverage unless the 
employee elects family coverage (in which case such amount must be the amount the 
employer would pay for family coverage).

Employees qualify for a free choice voucher if their household income does not exceed 
400 percent of the federal poverty level AND the required contribution under the 
employer’s plan for the employee would be between 8 and 9.8 percent of the 
employee’s income. The free choice voucher amount provided to the employee does 
not result in taxable income to the employee and is tax deductible to the employer. 
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INDIVIDUAL RESPONSIBILITY

Effective Date:  January 1, 2014  

Summary:  Effective January 1, 2014, individuals who do not enroll in qualifying 
coverage, including qualifying employer sponsored coverage, must pay an excise tax.  
In order to be qualifying coverage, the coverage must be at least Minimum Essential 
Coverage. Individuals will be required to pay the greater of a flat dollar amount and a 
percentage of income payment. The amount of the flat dollar amount is $95 in 2014, 
$325 in 2015 and $695 in 2016 and thereafter.  The percentage of income is 1.0 
percent in 2014, 2.0 percent in 2015, and 2.5 percent for 2016 and beyond.

EMPLOYER RESPONSIBILITY  

Effective Date:  January 1, 2014  

Summary:   Employers (who employ 50 or more Full -Time Employees) who fail to offer 
any Full -Time Employees health coverage must pay a penalty with respect to each Full 
-Time Employee in any month in which any employee receives a subsidy for the 
Exchange. However, the employer is not required to pay the penalty in relation to the 
first 30 employees. The penalty is determined on a monthly basis and is the product of 
the total number of Full -Time Employees of the employer minus 30 for that month and 
1/12 of $2,000.  For example, an employer with 60 employees that does not offer 
coverage to its employee is subject to the penalty equal to 30 times 1/12 of $2,000. 

Employers who offer coverage for any month to a Full -Time Employee who is verified 
as enrolling in the Exchange and received a premium tax credit or cost sharing 
reduction (tax subsidy) are subject to a penalty equal to the product of the total number 
of employees enrolled in the Exchange and receiving a tax credit and 1/12 of $3,000 
(400 percent of the applicable payment amount), which is $750. In this instance, the 
penalty is limited to 1/12 of $750 times the total number Full -Time Employees 
employed by the employer.

An employee who is offered employer coverage is not eligible for a tax subsidy unless 
the employee’s required share of the coverage premium is in excess of 9.5 percent the 
individual’s household income or the employer pays less than 60 percent of the total 
cost of benefits provided under the plan. 

In calculating the maximum penalty, the first 30 Full-Time Employees are excluded.  In 
addition, an employer is not assessed a penalty for any employees receiving a free 
choice voucher. 
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TAX ON HIGH COST COVERAGE

Effective Date:  January 1, 2018  

Summary:  As of January 1, 2018, a 40 percent excise tax is imposed on “coverage 
providers” in months where the aggregate value of employer-sponsored health 
coverage for the employee exceeds 1/12 of $10,200 for individual coverage and 1/12 of 
$27,500 for family coverage.  However, the amounts are increased to $11,850 and 
$30,950 for retirees and high risk professions. These threshold amounts are increased 
by the consumer price index plus 1percent in 2019 and increased by the CPI for year 
2020 and beyond.

“Coverage providers” are defined to include the following:

 In the case of fully insured plans, the health insurer.

 In the case of health savings account contributions, the employer making the 
contributions.

 In the case of a self-insured plan, the person who administers the plan.  For 
example, a third-party administrator. 

The coverage subject to the “high cost tax” includes the following:

 All accident and health coverage provided to the employee by the employer, even if 
paid for with after-tax dollars by the employee EXCEPT:

o accident and disability insurance
o long term care
o hospital indemnity or specified disease coverage paid with after tax dollars 

 Both non-elective and pre-tax salary reduction contributions to a health flexible 
spending arrangement (health FSA).

 Employer contributions (presumably including salary reductions) to a health savings 
account.

It is important to note that the value of the coverage would be determined by the 
combining the amounts that both the employer and the employee would contribute 
toward the purchase of the coverage.  

However, the cost of coverage calculation for a health FSA is determined by 
adding both employee and employer contributions PLUS any amount reimbursed 
under the health FSA in excess of the employee and employer contributions.  For 
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example, an employee elects $2,000 and contributes $1,000 prior to termination 
but is reimbursed $1,750 under the uniform coverage rule.  The total value of 
coverage for the health FSA is $1,750.  

For a copy of the “Patient Protection and Affordable Care Act” (HR 3590), please click 
on the link provided below:

HR 3590

For a copy of the ‘‘Health Care and Education Affordability Reconciliation Act of 2010’’ 
(HR 4872), please click on the link provided below:

HR 4872

DOL PROVIDES HEALTH CARE REFORM WEBPAGE

In response to the recent enactment of health care reform as discussed in the previous 
article, the United States Department of Labor (DOL) created a webpage containing a 
number of health care reform related resources.  

These resources include links to White House, Health and Human Services and Internal 
Revenue Service information on a health care reform. In addition, information is 
provided under the heading of “House Committees Health Insurance Reform at a 
Glance” which includes the following:

 Three page summary of health care reform.
 Summary of the effective date of the specific health care reform provisions.
 Specific health care reform guidance for employers.

To access, the DOL health care reform resources webpage, please click on the link 
provided below:

http://www.dol.gov/ebsa/healthreform/

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3590enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3590enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3590enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4872enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4872enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4872enr.txt.pdf
http://www.dol.gov/ebsa/healthreform/
http://www.dol.gov/ebsa/healthreform/
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COBRA PREMIUM  SUBSIDY TEMPORARILY  EXTENDED 

THROUGH MAY 31, 2010

As reported in the March 2010 Tech Flex [LINK], the Consolidated Omnibus Budget 
Reconciliation Act (COBRA) premium subsidy provided under the American Recovery 
and Reinvestment Act of 2009 (ARRA) had been extended from December 31, 2009 
through March 31, 2010.  In addition, a new category of subsidy eligible individuals was 
added. Specifically, a category for those individuals who lose coverage as a result of a 
reduction of hours and are subsequently involuntarily terminated from employment.    

On Thursday April 15, 2010, the subsidy period was once again extended when 
President Obama signed into law the “Continuing Extension Act of 2010” (HR 4851) 
which provides an extension of the COBRA premium subsidy through May 31, 2010.  
The subsidy amount remains at 65% of the applicable premium and is still available for 
a maximum of 15 months. 

The enactment of HR 4851 results in the following:

1. Individuals who experience(d) a loss of coverage due to an involuntary 
termination occurring on or after September 1, 2008 and on or before May 31, 
2010 are eligible for the subsidy. 

2. Individuals who lost coverage due to a reduction of hours on or after September 
1, 2008 and who are subsequently involuntarily terminated from employment on 
or after March 2, 2010 and on or before May 31, 2010 are eligible for the 
subsidy.  These individuals must be notified of their subsidy eligibility within 60 
days of the involuntary termination regardless of whether or not they elected 
COBRA based on the reduction of hours qualifying event.  COBRA coverage 
elected based on the involuntary termination event is effective as of the first 
coverage period following the involuntary termination.  HOWEVER, the 18-month 
COBRA coverage period is measured from the reduction of hours event. 
Consequently a gap in coverage may exist between the dates of the reduction of 
hours and involuntary termination qualifying events.  The 15-month subsidy 
period is measured from the involuntary termination event. 

3. An individual who experiences a qualifying event that is termination of 
employment on or after April 1, 2010 and prior to April 15, 2010 and who has 
previously been provided an Election Notice not containing the HR 4851 
provisions (extension of subsidy through May 31, 2010) must be provided a new 
Election Notice and new 60-day election period.   This notice must be provided 
within the required timeframe for providing a COBRA Election Notice.  COBRA 
coverage elected and paid will be effective as of the termination of employment 
qualifying event date.  However, only those individuals who lose coverage due to 
an involuntary termination are eligible for the COBRA premium subsidy.  

http://www.adp.com/tools-and-resources/newsletters/tech-flex.aspx%20
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Individuals who are now eligible for the subsidy and had previously paid for a 
subsidy eligible period (e.g. April of 2010) in fully may be entitled to a refund or 
credit. 

It is important to note that legislation to extend the subsidy beyond the May 31, 2010 
current end date has been passed in both the United States House and Senate.  The 
House version calls for the subsidy to run through June 30, 2010 while the Senate 
version would extend the subsidy through December 31, 2010.  The House and Senate 
will need to come to agreement on a subsidy end date and the President must enact 
that agreement prior to the extension becoming law.

For a copy of the “Continuing Extension Act of 2010 (HR 4851), please click on the link 
provided below:

HR 4851

DOL RELEASES GUIDANCE ON LATEST COBRA PREMIUM 

SUBSIDY EXTENSION

As noted in the previous article, the Continuing Extension Act of 2010 (HR 4851) was 
signed into law on April 15, 2010 extending the Consolidated Omnibus Budget 
Reconciliation Act (COBRA) premium subsidy eligibility date from March 31, 2010 until 
May 31, 2010.  

On April 19, 2010, the Department of Labor (DOL) released modified guidance based 
on the HR 4851 provisions designed to assist employers with meeting its obligations 
under the new rules.  Specifically, the DOL released a revised Fact Sheet updated to 
reflect the extended May 31, 2010 COBRA premium subsidy eligibility period. 

Please find below a link to the updated DOL Fact Sheet:  

http://www.dol.gov/ebsa/newsroom/fsCOBRApremiumreduction.html

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4851enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4851enr.txt.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4851enr.txt.pdf
http://www.dol.gov/ebsa/newsroom/fsCOBRApremiumreduction.html
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FEDERAL HIRE ACT EMPLOYEE  AFFIDAVIT  RELEASED 

As reported in the March 2010 Tech Flex, President Obama on March 18, 2010 signed 
into law the Hiring Incentives to Restore Employment (HIRE) Act.  

The HIRE Act has many provisions that impact employers, including a payroll tax 
exemption, and increased tax credits for employers that meet certain eligibility 
requirements. 

Generally, the HIRE Act created a payroll tax credit for employers who hire workers who 
have been unemployed for at least 60 days and who are not replacement hires. For 
qualifying new employees hired after February 3, 2010, and before January 1, 2011, the 
employer can claim a credit equal to the employer’s share of Social Security taxes on 
wages paid in 2010. The Act also provides a credit of up to $1,000 for employers who 
retain these employees for at least 52 weeks. For more specific information in relation to 
Federal HIRE Act, please see the March 2010 Tech Flex [LINK].  

In order for the employer to claim the exemption and/or credit, the employer must 
receive certification from the employee that he/she has been unemployed or not have 
not worked for anyone for more than 40 hours during the 60-day period ending on the 
date he/she became employed with the employer claiming the exemption or credit.  

The Internal Revenue Service (IRS) has now released the Hiring Incentives to Restore 
Employment (HIRE) Act Employee Affidavit (Form W-11) to be used by employers as a 
tool for confirmation that new employees are qualified employees under the HIRE Act. 
Per the Form W-11 Instructions, an employer “can use another similar statement if it 
contains the information above and the employee signs it under penalties of perjury.”

In addition, although employers are required to collect affidavits from each new 
employee in order for the employer to claim the exemption and/or credit in relation to 
hiring of an employee, the employer is instructed not to send the affidavit to the IRS but 
to keep the affidavit in the employer’s records. 

For a copy of IRS Form W-11, please click on the link provided below: 

http://www.irs.gov/pub/irs-pdf/fw11.pdf

Please contact ADP National Account Services for further information at:
21520 30th Drive SE Suite 200 Bothell, WA 98021Phone: (425) 415-4800 Fax: (425) 482-4527

ADP National Account Services does not make any representation or warranty that the information contained in this newsletter, 
when used in a specific and actual situation, meets applicable legal requirements.  This newsletter is provided solely as a courtesy 
and should not be construed as legal advice.  The information in this newsletter represents informational highlights and should not 
be considered a comprehensive review of legal and compliance activity.  Your legal counsel should be consulted for updates on law 
and guidance that may have an impact on your organization and the specific facts related to your business. **Please note that the 
information provided in this document is current as of the date it is originally published.**

http://www.adp.com/tools-and-resources/newsletters/tech-flex.aspx%20
http://www.irs.gov/pub/irs-pdf/fw11.pdf

